INTEREST OF AMICI CURIAE

Amici curiae submil this briel In support of
Respondent Humberto Alvarez-Machain, with the written
consent ol the parties.] Amici include leading women’s
human rights organizations in the United Statecs and around
the world that have been working to end impunity for grave
violations of the human rights of women, to challenge
violations, and to support women secking justice. Amici join
in this brict to cmphasize the importance of the A licn Tort
Claims Act (ATCA) in providing a civil forum through
which a limited number of individual women victims of such
violations, can hold accountable perpetrators who are in the
United States. Amici wish to underscore that, therceby, the
ATCA contributes to end impunity and to justice, healing,
and empowerment for the individuals involved, and for
women around the globe. It also contributes to the global
undcrstanding of thc gravity and impcrmissibility of such
gendcer-spcecific violations, to the dcterrecnce of thesc crimces,
and (0 the advancement of equality for women in everyday

life.
SUMMANRY O ARGUMENT

In regard to the [irst question presented concerning
the scopce of judicial authority conferred by the ATCA, it is
the purpose of this brief to elucidate the i mportance of the
ATCA claim to cnding impunity for pcrpctrators of scxual
and goender violence and to cnabling the f(cderal courts to
participate fully in the evolution and enforcement of
customary international law.

Women are victims of the f(ull range of traditionally
rccognizecd human rights violations such as summary

I Leuers of consent have been filed by the partlies with the Clerk. No
counsel for a party authored this brief in whole or in part, and no person
other than amici. their members, or their counsel made a monetary
contribution o the preparation or submission ol this bricl.



cxccution, torturc, arbitrary dctention and cnslavement.
More frequently however, women suffer wvictimization
through sexual and gender violence, atrocious crimes that
have, until recently, been cloaked with impunity. Although
rape and sexual abuse 1n war and other confllict situations
have long been recognized as war crimes and as acts
constitutive of crimces against humanity, this violencc has
rarcly beeon prosccuted cither internationally or nationally. In
the last decade, wit the participation of the United States,
customary intcrnational law has cvolved in significant ways,
making clear through state practice and judicial discernment
of international law, including by the International Tribunals
and thce federal courts in ATCA cascs, that rapc and other
sexual gender violence are core violations of customary
intcrnational law.

Notwithstanding this clarification of customary
norms, access to justice is very difficult for all marginalized
groups and particularly so for women. Women sccking
judicial redress suffer, in many contexts, lack of juridicial
cquality, lack of acccess 10 information and rcsourcces
ncecessary to  accecess  justice, discriminatory, hostile, or
insensitive methods of investigation, well-founded fear of
retraumatization in the judicial process, danger of retaliation
where perpetrators are powerlful and they are unprotected,
and thc silencing cffcct of gender-basced stigma and shamc
associated with sexual violence in all cultures.

These factors, together with the need to find legal
assistance abroad and to serve the defendant in this country,
combine to make ATCA cases the exception. Nonetheless,
the ATCA 1s onc among a numbcr of growing national and
international remedies which enables a small number of
survivors 1o seek redress outside ol their communitlies where
there is no effeclive remedy. These cases do not only
contribute to the healing of survivors of atrocities; cach
challengc to impunity for gender-bascd intcrnational crimces



gives hope o women throughout the world who cannot
access justice, deters violations, furthers the possibility of
gender cquality, and gives mcecaning and force to the rule of
law.

The ATCA also enables the federal courts o
contributce to the intcernational judicial discoursce as to
customary norms and under what circumstances they are
violated and should be vindicated. While judicial decisions
are a subsidiary source of international law, the careful
discernment of international custom demanded under the
ATCA., such jurisprudence has played a significant role in the
clarification of customary norms since the widely recognized
landmark Filartiga decision in 1980. Giiven that the
international community has increasingly adopted the
principle of an independent judiciary as a critical guarantor of
democracy, it would be ironic and tragic if this Court were to
rclinquish the important role conferred upon the foederal
judiciary by Congress to discern and repair tortuous
violations of intcrnational law, and thcercby, to participate in
the global dialogue concerning accountability for
international wrongs.

Finally, to distort, as pctitioncers scck, the ATCA into
a mere grant of jurisdiction and render it nugatory would
signal a dangcrous weakening of the commitment of this
nation to ending gross violations and denying a safe haven
form human rights violators. For women throughout the
world, it would dash the hope engendered by even the remote
possibility of accountability for international crimes against
women. If the petitioners wish to curtain ATCA jurisdiction,
their plea is appropriately addressed not to this Court but to
Congress.

For these reasons, the decision of the Ninth Circuit
Court of Appeals that the ATCA confers jurisdiction over
claims constituting torts in violation of the treaties of the
United States and law of nations should be affirmed.



ARGUMIENT
POINT I. Though ILong Condemned, Rape And Other

Forms Of Sexual And Gender Violence Have
Been Inflicted With Impunity.

In recent vears, the terrible gravity and prevalence of
gender violence and persecution have become priority issues
for the international community and for this nation as has the
addressing the impunity enjoyed by the perpetrators ol these
crimes.

A. Impunity lFor Violence Against Women Is
Rooted Tn And Perpetuates Women’s
Inequality And Subordinate Status.

Rape, sexual mutilation, sexual humiliation, sexual
slavery and forced pregnancy occur with alarming rcegularity
in war and conflict situations. Women have long been treated
as ‘““booty”” in war, the reward and fuel to keep soldiers
lighting. D uring W orld W ar 11, thce¢ Ja pancsc army ¢ rcated
“comfort stations’” where approximatcely 200,000 women, and
girls as young as twelve, were sexually enslaved and raped
repeatedly.? Today. tens ol thousands ol women and girls are
bought, abductced and dceccived into scxual slavery and forced
labor, serving militaries, corporations, and individuals?
Women arc rapced to destroy their hcalth, their will, their
social belonging and their reproductive capacity; they are
also rapcd to humiliate malc rclations who arc often forced to
watch helplessly and to dominate and shatter the community.

2 Final Report on Contemporary Forms of Slavery: Systemalic Rape,
Sexual Slavery and Slavery-Like FPractices During Armed Conflict, U.IN.
Commission on Human Rights, Subcommittcc on the Protcction of
Human Rights, 50™ Scss., Agcenda Item 6, at 52, E/CN.4/Sub.2/1998/13
(1998) (Gay Mecbougall, Spccial Rapportcur) (hercinafter Adcflowgall,
Contemporary I'orms of Slavery).

3 Id.; see also Recent Developments in U.S. Governmernt Fjforts to Fnd
Human Trafficking, U.S. Department of State, l'eb. 5, 2004, available at
hitp://www.slale. gov/g/lip/rls/15/28548 him.
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Sexual violence is used to punish and subjugate women who
embrace non-traditional political roles. Sexual violence has
also been a part ol genocidal strategies, 10 incile people to
violence, 1o force women 10 bear the violators® children, and
to destroy their reproductive capabilities. Their bodies are
used as vessels to destroy their very own communities.
Women have sullered the loreseeable consequences ol
pregnancy and infection with HIV/AIDS, and have been
purposely infected as part ol a genocidal policy.4 One Tutsi
woman recalls being told prior to being rapoed, ‘T have ATIDS
and 1 want to give it to you.””>

In a 2003 resolution the United Nations’® Commission
on Human Rights strcsscd that violecnce against womcen
occurs ““within the context of de jure and de [facto
discrimination against women and the lower status accorded
to women.”® As Dr. Kelly DD, Askin states, “women were
considered ‘property,” owned or controlled by men. . . . The
rape of a woman was not considered a crime against her, but
instead a crime against the man's property.”’

Due to women’s subordinate status, sexual
violence is often trecated as a moral issuc, and
not a problem of violence. As women are

+ Report on the Situation of Humarn Rights in Rwanda, U.N. Commission
on TTuman Rights, s5ond Sess., Agenda Ttem 10, at 17, 20, U.N. Doc.
E/CN.4/1996/68 (1996) (Rene Degni-Segui, Special Rapporteur).

s Report of the AMission to Rwanda on the Issues of Violence Against
Women in Situations o f Armed Conflict, U.N. Comumnission on Human
Rights, 354™ Sess.,, Agenda Ttem 9(a), at Part T, UN. Doc.
L/CN.4/1998/54/Add.1 (1998) (Ms. Radhika Coomaraswamy, Special
Rapportcur).

¢ HCHR Res. 2003/45, Fliminatiorn of Violence Against Wornerr, U.IN.
Hum. Ris. Comm., 5 ot mig., alt 8, U.N. Doc. E/CN.4/2003/T..11/Add.4
(2003).

7 Kelly D. Askin, Prosecuting Wartime Rape and Other Gender-Related
Crimes Under International Law: FExtraordinary Advances., Fnduring
Obstacles, 21 Berkeley J. Int’1 L. 288, 297 (2003).
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vicwed as bearcrs of morality, the classical
approach Lo rape and sexual violence presents
a lcgal structurc that is dceply suspicious of
the victim.® Sexual violence is thus a tactic to
terrorize women and make them wvulnerable
and dependent.”
1B. Though Sexual Violence Has lL.ong Been
Recognized As War Crimes And Crimes
Against Humanity, Impunity Has, Until
Recently, Been T'he Practical Reality.
13clore today, only the Licber Code of 1863, an Order
filed by the United States Secretary of War under President
Lincoln during the Civil War, explicitly treated rape as a
grave offensc. Subscquently, rapce and scxual violence were
implicit in other offenses or characterized in moralistic terms.
The 1907 Ilague Convention 1V, Arlicle 46 protected
“[flamily honour and rights[,]”” and required that ““the lives of
persons . . . must be respected.” which was understood to
protect women from rape.'’ Sexual violence w as likewise
not enumerated in the London or Tokyo Charters creating the
postwar International Military Tribunals at I\Turemberg12 and

3 Integration of the Human Rights of Womer and the Gender Perspective:
Violernnce Against Womerr, U N. ITum. Ris. Comm., 59" Scss., Agenda
Itcm 12(a), at 18, U.N. Doc. L/CN.4/2003/75 (2003) (Ms. Radhika
Coomaraswamy, Special Rapporteur).

? Michelle Jarvis, TJ.N. Division for the Advancement of Women, Sexwal
Violence and Armed Conflict: United Nations Response, Women2000
(1998), available at www.un.org/womenwatch/daw/public/w2Zapr98 himm
(last visited I'cb. 24, 2004).

' Kelly . Askin, War Crimes Against Womern: Prosecution in
International War Crimes 1ribunals 35-36 (1997).

''" Convention Respecting the Laws and Customs of War on Land
(Second ITague, IV), (18 Oct. 1907), 36 Stat. 2277, T.S. No. 530 (entered
into force 26 Jan. 1910).

2 The official documents of the Nuremberg Trial are contained in Zrial of
the Major War Crimes Bejfore the Imternational Military Triburnal, Nov.
14, 1945 to Oct. 1, 1946 (1947).




for the Tar TIast (IMTFE—Tokyo),“’ respeclively. In
Nuremberg, some evidence of sexual violence was received
but not mentioned in the Judgment, and despite the naming of
rape as a crime against humanity in the Allied Control
Council Law No. 10, governing the remaining war crimes
trials, thcre were no pr()sn:(;uli()ns.14 In the IMTFE, beccausc
of the notoricty of the “‘rapc of Nanking,”” the crime of rapc
was charged and formed the basis of convictions. At the
samce time, the most cxtensive systcm ol military scxual
slavery ¢ uphcemistically i dentified as ““‘comfort women’ was
untouchcd.

The codilication ol laws and customs ol war in the
four 1949 Geneva Conventions called for protection of
women but did not make rape a grave breach or an explicit
offense in international armed conflict; in non-international
armed conflict, it was implicit as “outrages against personal
dignity, in particular humiliating and degrading treatment.”’!?
The 1977 Protocol I to the Geneva Convenlions pertaining 10
international armed conflict, reiterated the language of
common article 3(1)(c) adding ““‘enforced prostitution and any
form of indecent assault.”’'® Protocol IL applicable to non-

13 Documents of the Tokyo Trial are reproduced in the ZTokyvo War Crimes
Trial: The Complete Transcripts of the Proceedings of the International
Milicary Tribunal jor the I'ar Last (R. Priichard & S. Zaide eds., 1981).

' Punishment of Persons Guilty of War Crimes, Crimes Against Peace
and against Humanily, Allied Corntrol Cowncid Taw No. 10, Dec. 20,
1945, Official Gazcue of the Conurol Council for Goermany, No. 3, (Jan.
31, 1946).

15 Gieneva Convention (I'V) Relative to the Protection of Civilian Persons
in Time of War, 6 U.S.'1'. 3516, 75 U.N.I'.S. 287, Axrt. 3(1)(c). Compare
Art. 147 (grave breaches) with Art. 27 (protection against “‘any attack on
thcir honour, in particular against rapc, cnforccd prostitution, or any other
form ot sexual assault’’).

¢ protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts
(Protocol I, June &, 1977, 1125 UN.T.S. 3, 16 I.LL.M. 1331 (entered into
force Dec. 7, 1978) Art. 76.



mmternational armed conflict, added rapc to its list of dignitary
offenses. '’

Despite this implicit and explicit legal condemnation
of sexual violation against women, enforcement has been rare
and impunity thc practicc. And although there have been
legal advances, the obstacles to their enforcement creale
widespread impunity. To give impunity to gender-specific
crimes is (0 support the underlying structures and unequal
power rclations between men and women and perpcectuate the
subordination of women. As the McDougall Report on
Contemporary l'orms of Slavery emphasized:

[tThe right to an effective remedy is clearly
cssential in overcoming impunity and non-
accountability for sexual slavery, rape and
othcer acts of scxual violence in armed conflict,
and thc rights of wvictims of thcsc atrocitics
must be vindicated and redressed.'®
The ATCA is onc small but critical step in the dircction of
cnding impunity gcncrally and to insuring that thc United
States does not become a haven of impunity in particular.
POINT II. The Recent Evolution Of International L.aw
Has Made Clear The Consensus Of Nations
That Rape And Other Forms Of Sexual
Violence Are Among The Gravest Violations
Of The Law Of Nations.
With respect to both human rights and humanitarian
law, the 1993 Vienna Convention on Human Rights was a

'7 Protocol Additional to the (Geneva Clonventions of August 12, 1949,
and Relating to the Protection of Victims of Non-International Armed
Contlicts, June 8, 1977, 8. l'reaty Doc. No. 100-2, 1125 U N.'1'.S. 609
(enlered into force Dec. 7, 1978) Art. 4(c).

3 Final Report on Corntlemporary IForms of Slavery: Systemaltic:

Rerpre,
Sexual Slavery and Slavery-Like Practices During Armed Conflict, 50™
Sess., Agenda Item 6, al 89, E/CN.4/Sub.2/1998/13 (1998).
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watershed.!'® Recognizing the urgency of climinating gender-

based violence throughout the world, the Convention agreed:
| v |Jiolations of thc human rights of women in
situations of armcd conflict arc violations of
the fundamcental principles  of  international
human rights and humanitarian law. All
violations of this kind, including in particular
murder, systemaltlic rape, sexual slavery and
forced pregnancy, require particularly
elfeclive response.

Thereby, the World Conference  set in motion  the

international and national machinery that has aflirmed the
acceptance by the community of nations, that rape and sexual

violence, - when commiltted by statle aclors, or by non-state
actors as war crimgcs, crimcs against humanity, gcecnocide and
slavery, -- are violations of customary international law.?!

A. Gender-Specific Violence And Persecution
Constitute Corc Violations Of Customary
Norms Of International T.aw.

Appalled by revelations of the widespread rape and
sexual violence 1n armed conflict, the international
community has made clear that these violations rank among
the most serious of offenses under the treaties and laws and
customs of war. Codifying thce cvolved customary norms, the
Rome Statute of the International Criminal Court (1CC
Statute) lists “‘rape, sexual slavery, enforced prostitution,
forced pregnancy, cenlorced sterilization and other forms of

12 World Conference on Human Rights, Vienna Declaration and
Programme of Action, UN Doc. A/CONF.157/23 (12 July 1993) paras.
18, 37-44 (hereinatter Vienna Corferernce).

20 1. para. 38.

21 Customary international law is [ormoed by consistent stale practice
accepted as law (opinio juris). See ICJT Statute, art. 38, June 26, 1945, 59
Stat. 1055, 1060, U.S.I'.8. 993,



sexual violence...” as both grave breaches and serious

violations of the laws of war.?? Although the United States
has not ratified the Rome Statute, these crimes, applicable to
intcrnational and non-intcernational conflict alike, were
viewed as reflecting customary norms and were adopted
overwhelmingly, with the actlive concurrence of the United
States, by the body of nations negotiating the ICC statute.”®
Despite the Bush Administration’s ‘“‘unsigning’” of thc 1CC
Statutc, thc Statc Dcepartment affirms that the “U.S. is
emphatically committed to internatiomnal accountability for
war crimes, crimes against humanity and genocide.”?*  This
evolution is also reflected in the jurisprudence of the ICTY

and the ICTR.*

22 Rome Statute of the International Criminal Courl, 1998 Sess. arls.
8(2)(b)(xxii) and 8(2)(e)(vi) U.N. Doc. A/CONF.183/9 (1998) (entered
into force July 1, 2002).

?* The State Department Fact Sheet coxplains that the Bush
Administration’s “unsigning” was dcsigned to free it to opposc the
Court’s jurisdiction over non-parties, the independent powers of the
prosecutor, and the power of the Court to proceed without the consent of
states or the Security Council, and not the normative status of the

cnumerated Crimes. See DOS L'act Sheet al.
bup//www state. gov/s/wel/(s/2002/9978 hitim (last visited Feb. 26, 2004).
j: 1d.

Statute of the International Criminal Tribunal for the Former
Yugoslavia, Adopted 25 May 1993, (hereinafter “ICTY"), S.C. Res. 827,
U.N. SCOR, 48rh Scss., 3217" mtp. At 29, UN. Doc. 8/827/1993 (1993).
Statute of the International Criminal I'ribunal for Rwanda 8 Nov. 1995
(hereinatter “IC1TR™), S.C. Res. 955, U.S. SCOR, 49™ Sess., 3453d mtg.
AL 15, UN. Doc. S/INF/50 Anncs (1994). Whilce under Article 38(d) ol
the Statule of the International Court of Justice judicial decisions are
classified as a “‘subsidiary means for the determination of rules of law,”
decisions grounded o n judicial discernment o1 state practice and norms
carry signilicant weight as evidence ol inlernational customary law.

>¢ In signing the statute, President Clinton made clear his support ot the
norms and his doubts only about aspects of the enforcement mechanism
itsclf. Likcwisc, in unsigning thce statutc, President 13ush rcaffirmed the
support of the Administration for the prevention and punishment of the
crimes contained in the statute.
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Recent developments in the law of, and international
jurisprudence interpreting, crimes against humanity also
made clear that rape and sexual violence can constitute a
crime against humanity when commilted as part ol a
widespread or systematic attack on a civilian population.?”
The 1CC Statute incorporates as crimes against humanity the
samc list of scxual violence as was crimes.  Further it
explicitly recognizes that the crime against humanity of
persecution incorporates gender-based persecution which
may occur independently or as part of an attack on national,
cthnical, racial, or rcligious or other population targcted by
pcrsccuti0n.28

B. Rape And Other IForms Of Sexual Violence
Have Also Been Recognized As Torture,
Enslavement And Genocide Under
International Law.

There has also been widespread recognition that such
violence constitutes other well-established customary
violations, particularly torturc, cnslavement and gcnocide.
This development is significant to underscoring the gravity of
gender violence and to ensuring that it cannot again be
marginalized or trivialized.

The recognition that rape and grave forms ol sexual
violence amount to torture has been consistently reaffirmed
in numcrous contcxts contributing both to the intcrprctation
of pertinent treaties and 1o customary international law. o

27 ICTY Statute, art. 5(g); ICTR Statute, art. 3(g); ICC Statute, art.
7C(e).
ICC Statute 7(g), 7(h).

2% See Declaration Violernce, Axt. 3(h); CIZIDAW Recommerndatiornn No. 19,
para. 7(b); see also Rome Slatule ol the Inlernational Criminal Courl,
U.N. Doc. A/JCONF. 183/9, adopred July 17, 1998, Article 8 (2) (a) (xxii)
which states that the sexual violence listed as “war crimes” “also
constitutfe] a grave breach of the Geneva Conventions.” Art.

B(2)(b)(xxvii) or, for non-international armed contlict, a scrious
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Adjudicatory bodics havce playcd a signilicantl rolce. Rapc and
sexual violence have been held forms of torture in decisions
by the ICTY and TCTR,>® as well as in regional human rights
commissions and courts in both custodial and non-custodial
contexts.! Signilicanlly, the Kunarac Appeals Chamber
made clear that the torture element of ‘““intentional infliction
of severe physical or mental pain or suffering’ is per se
satisfied by rape.®

Rapc and scxual violence may also constitute crimes
ol enslavement, lorced labor and t(raflicking under
intcrnational law. Thce McDougall Rceport, Contcmporary
Forms of Slavery, identifics a range of cnslavement practices,
including sexual slavery.”® The ICC Statute codified, for the
first time, the crime of ‘“‘sexual slavery’ as both a war crime
and a crimc against humanily,34 and thce TCTY rccognized
that detention, rape and sexual violence constituted

enslavement under international law.35

Rape and forced pregnancy have also been recognized
as acts of genocide. Genocide consists of a specified list of
acts when “committed with the intent to destroy, in whole or

violation of article 3 common o the four Geneva Conventions,” art.
B ) | e

Prosecutor v. Furundzija, Case No. I'I'-95-17/1-"1" (1CTY July 16, 1998)
para. 103 (lrial Judgement) (rape in delention and inlerrogation);
Prosecutor v. Delalic, Case No. TT-96-21 (ICTY Mar. 21, 1996)
(repeated forced anal and vaginal intercourse); fProsecutor v. Akayesis,
Casc No. I1CTR-96-4-1" (lrial Judgement) (ICTR Sept. 2, 1998)
(analogizing rape and torture).
' Aydin v. Turkey. Eur. Ct. HR. 25/09/1997, Mejia v. Peru, Casc 10.970,
Inter-Am, C.11LR. 157, OllA/ser, [./V/I1 91, doc. 7 rev. (1996).
*> Kunarac, Trial Judgement, paras. 150-51.
33 Ma. McDougall, Contcmporary Forms of Slavery, paras. 27-33.
* See, e.g. [CC Statute, Art. 7(1)g)(crimes against humanity and
B8(2)(b)(xxii) and 8(2)(c)(vi)(war crimes in intcrnational and non-
intcrnational armecd conflict). mon to the four Geneva Conventions.””
3% Kunarac, Trial Judgement, paras. 542-43; Appeal Judgement, para.
119.
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in part, a mnational, cthnical, racial or rcligious group as
such.”3¢ In the Trial Chamber’s landmark decision in
Akavesu, the ICTR rccognized rape and other scxual
violence, including forced pregnancy, as acts of genocide.?’
This h(;éding was subsequently incorporated by the 1CC
Statute.

In addition, the role of gender-specific propaganda,
urging sexual violence and casling women as demons and
traitors, has been recognized as contributing to genocide.

C. Forced Disappearance Has Evolved Recently
As An International Violation Encompassing
As An Element The Suffering Of Those Left
Behind Who Are Disproportionately Women.

Enforced disappcarancce as an independoent
international crime has likewise evolved in the recent
decades.* The multiple harms of forced disappearance were

R cport ot the S cerctary-(icnceral P ursuant to 1”7 aragraph 2 of Sccurity
Council Resolution 808 (1993), U.N. SCOR, 48th Sess., Annex, U.N.
Doc 825704 (1993), (hereinatter [C1Y Statute), Such acts include not
only killing bul also “‘causing serious bodily or mental harm Lo members
ot the group,” ‘“deliberately inflicting on the group conditions of life
calculatced to bring about its physical dcstruction in wholc or in part;” and
“imposing mcasurcs intcndcd to prcvent births within thce group.
Convention on the Prevention a nd P unishinent o £ G enocide, ratified by
the (/.8 Nov. 25, 1988, 78 U.N.1.S. 277 (hereinaller Gernocide
Conventiorn), Art. 11. See also, 1C'1'Y Statute, art. 4; IC'I'R Statute, art. 2;
and ICC Stawule, art. 6.

37 Akayvesu. Trial Judgement, para 731.

3% See. e.w ICC Statute. Elements Annex, Article 6(b) n.3 (causing
serious bodily or mental ““may include, bul is nol necessarily restricted Lo,
acts of torturc, rapc, scxual violencc or inhuman or degrading trecatment’).
3% Akayesw, 'rial Judgement, para. 422; id. al para. 452.

40 Inter-American Convention on Forced Disappearance of Persons,
adopted in 1994 by the G.A. of the O.A.S; See also RESTATEMENT
(THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED
STATES § 702(¢c) (1987) (includes disappearance as a violation of the

intcrnational law of human rights); Arnnuwal Report of the Inter-American
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brought to the world's attention by the Madres de la Plaza de
Mayo in Bucnos Aircs, Argcentina, a couragcous group of
women who demonstrated on a weekly basis and demanded
information and the return of their loved ones. The crime of
forced disappcecarance constitutes not only "the abduction by
state olTlicials or their agents” butl also the subsequent
"oflficial refusal 1o acknowledge the abduction or to disclose
the detainee's fate."*! The crime thus recognizes the impact
of "anguish and sorrow" on the disappeared person's family,
an impact that falls heavily on women, who often remain as
heads of households.*? Forced disappearance is thus an
cxample of a newly cvolved customary violation that
rcceognizes the gravily ol women’s sullering and responds Lo
ncw challengces to human rights.

Commission on Human Rights. Organization of Americarn States,
AG/Res. 606 (XI111-0/83) (1983) (denouncing disappearance as "an
affront to thce conscicnce of the hemisphere and...a crimc against
humanity').

N Lorti v. Suarez-Mason, 694 1°.Supp. 707, 711 (N.1J. Cal. 1998) (linding
"the cxistence of a universal and obligatory intcrnational proscription of
the tort of "causing disappcarancoe™).

2 See Drall International Convention on the Protection of All Persons
rom Enlorced Disappearance, arl. 24, para. 3 (19 August 1998) at
FE/CN.4/8ub.2/1998/19 (defining "'victims of the offense” to include
persons who have a "direct relationship™ with the disappecared and
recogniving that the scope extends al least Lo the disappeared person's
"rclatives, and any dcpcendent who has a dircct rclationship to him or
her");, see also Declaration on the Protection of All Persons from
FEnforced Disappearances, (G.A. Res. 47/133 (1992) (as interpreted by the
G.A. in its 92™ plenary mecting, 18 Doecember 1992 at A/RES/47/132
recognizing the "anguish and sorrows caused by those disappearances...”
to the "the families concerned, who are unsurce of the fate of their
rclatives').
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1. United States Courts, Adjudicating
ATCA Cases, Have Contributed To
And/Or Incorporated T'hese
Developments.

The forcgoing intcrnational dcvclopments have been
cither presaged or been followed by federal courts as well as
supported by successive United States administrations.
T'ederal courts have recognized that rape is a form of torturc™®?
and that rape and torture are juus cogens violations actionable
under the ATCA regardless of state participation when such
acts are committed in furtherance of war crimes™ or

genocide.

Several ATCA cases have recognized enslavement
torts: trafficking and involuntary servitude in Zopo v. Dhir, a
case brought by an immigrant domestic Worker,‘”’ forced
labor in Zn re World war II Lra Japanese Iorced Labor

L a7 48 .
Litigation and Doe v. Unrnocal, slavery in Ahmed v.

3 Kadic v. Karadzic, 70 T.3d 232, 242 (2d Cir. 1995); Doe v. Unocal,
2002 11.S. App. T.LEXTS 19263, 30-31(9™ Cir. 2001) vacated by, rehearing,
en bank, granted by, 2003 U.S. App. 1LIIXIS 2716, 2003 Cal. Daily Op.
Service 1388, 2003 1ID.AR. 1815 (9“‘ Chir. Feb. 14, 2003). [Zd., 28 citing,
Farmer v. DBremnan, 511 U.S. 8235 (1994) (Blackmun, J., concurring)
(describing bruial prison rape as “equivalent of” and “nothing less than
torture.”); In re Extradition of Suarez-Mason, 694 F.Supp. 676, 682 (N.D.
Cal. 1988) (stating that “shock sessions were interspersed with rapes and
other forms of torture’ (emphasis added in Unocal)).

* Karadzic, 70 1'.3d at 242 (2d Cir. 1995).

*S Karadzic, 70 T.3d at 242 (rape, forced impregnation, and other forms
of torture “*designed to destroy the religious and ethnic groups of Bosnian
Muslims and Bosnian Croats’ pled acts of gecnocide) Doe v. Unocal, 2002
1U.S. App. T.LEXIS 19263, 30-31(9™ Cir. 2002).

*S Topo v. Dhir, 2003 U.S. Dist. LEXIS 21937, *13-14 (S.D.N.Y 2003).
7 In re World War I Era Japanese I'orced Labor Litig., 164 T.Supp. 2d

1160, 1179 (N.1D. Cal. 2001) (recognivzing lorced labor claim under
A'TCA but finding plaintiffs” claim was time-barred).

** Doe v. Unrocal Corp., 2002 1I.S. App. T.LEXIS 19263, *32-34 (9th Cir.
2002), vacatlced by, rchearing, cn bank, granted by, 2003 U.S. App. LEXIS
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Fogue”® The federal courts have also participated in the

recognition of forced disappcarance as a violation of
. . 5
customary international law . 0

POINT III. The ATCA Enables the Federal Courts to
Contribute to the (Global Process of Iivolving
International Customary Norms as well as
Preserves the Role of the United States Courts
as a Bulwark Against Impunity

ATCA assures a forum in United States federal court
for aliens who have suffered in tort for violations of
international law. In so doing, ATCA represents one of a
growing number of national and international remedies and
assures that the United States is a bulwark against the
widespread impunity for gender crimes discussed above.
Functionally, ATCA plays two important rolcs in combating
the impunity. First, and most dircctly, ATCA provides a
direct claim under the developing international norms where
all ol the other jurisdictional requisiles are mel. Second,
claims b rought under A TCA in United S tates ¢ ourts a ssure
that the United States judiciary will continue its vital
contributions to thce development and implementation of
customary international law and to ending impunity for grave

- - 51
violations.

2716, 2003 Cal. Daily Op. Service 1388, 2003 D.A.R. 1815 (9 Cir. Feb.
14, 2003).

¥ Ahrmed v. Hogue, 2002 1.S. Dist. TTIXIS 14852, *22-23 (S.D.N.Y
2002) (recognizing individual liability for violation of international norms
prohibiting slavery but dismissing plaintiff’s claim on grounds of
diplomatic immunity).

30 Forti v. Suarez-Mason, 694 F.Supp. 707, 711 (N.D. Cal. 1998).

51 W hile A'TCA is not the e xclusive grounds upon which liliganls may
bring claims under internalional law, see e g 'lorlture Viclim Protection
Act, 28 U.S.C. Sec. 1350 note, and Trafficking Victims Protection Act,
22 U.S.C. Sec. 7101, AT'CA is the most comprehensive and adaptable in
light of the developing international norms and new challenges to human

rights.
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A. This Court Should Not Permit T'he United
States 1o Become A Haven Of Impunity For
Those Who Have Committed Rape And
Other Sexual Violence In Vicolation Of
International Law

Impunity for claims undcr intcrnational law is
inconsistent with both international law and settled United
States law. From the time of the dralling and ratification of
the Constitution to the present, the law ol nations has been
considered to be part of the common law of the United
States.”®  As with the common law itsclf, the evolving scope
and content of the law of nations i1s incorporated into the law
of the United States.”® Moreover, in enacting the Torture
Victim Protection Act in 1992, 28 U.S.C. Sec. 1350 note,
Congress allirmed both the recent application of the ATCA
to human rights violations based on the holding in Filariigea
v. Pena-Ilrala, 630 1.2d 876 (24 Cir. 1980), and that the
evolving norms of international law are incorporated into
United States law.>*

See Briet of Professors of Federal Jurisdiction and I.egal History As
vici Curiae in Support ol Petlitioner, Scc. ILA. See e.g {nited States v.
Smith, 18 U.S. 153, 161 (1820) (referring in parentheses to law of nations
as “part of the common law™). See also The Paquete I'labana, 175 U.S.
677, 700 (1900) (“‘Intecrnational law is part ol our law, and must be
ascertained and administered by the courts of justice of appropriate
Jurisdiction as oftcn as qucstions depending upon it arc duly prcescentcd for
their determination.”).

3 See e.g The Paquete FHubana, 175 U.S. at 686-711 (Court examined
sources of international law, including the practice of nations in the years
following thc ratification of the United States Constitution through the
latc ninctcenth ccntury, to dcterminc that norm had ripcnced protccting
coastal (ishing vessels [rom conliscation by warring navies).

The legislatlive history of the Torwre Vicuim Protlection Acl slales
“I'TVIPA] claims bascd on torturc or summary oXccutions do not cxhaust
the list of actions that may be appropriately covered by |[ATCA] section
1350. That statute should remain intact to permit suits based on other
rnorms that already exist or may ripen in the fiuture into rules of
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Impunity is contrary to the general rule that courts
should hear the claims properly before them. As this Court
stated in W.S. Kirkpatrick & Co. v. Environmental Tectonics
Corp., 493 U.S. 400, 409 (1990), “[C]Jourts in thc United
States have the power, and ordinarily the obligation, to
decide cascs and controversics properly presented to them.”

While in limited circumstances courts may invoke
certain prudential doctrines — such as the act of state,
sovereign 1mmunily, political question or forum non-
convenicens, thesce doctrines arc closcly circumscribed so as
not 1o unduly restrict the rights ol claimants Lo seek juslice.
As a plurality of this Court stated in 77irst National City Bank
v. Banco Nacional de Cubca, 406 U.S. 756, 763 (1972), “The
actl of stalc doctrine represcnts an cxcception to the gencral
rule that a court of the United States, where appropriate
jurisdictional standards arc mct, will dccide cascs belore it by
choosing the rules appropriate for dcecision from among
various sources of law, including international law.”
Similarly, as 1o the political question doctrine, ““[o]ne ol the
Judiciary’s characltceristic roles is to interpret statutes, and
[courts]cannot shirk this responsibility merely becausce [thel]
dccision may havce significant political overtones.”  Japan
Whaling Association v. American Cetacean Sociely, 478 U.S.
221, 230 (1986). Except in those specific instances in which
these prudential doctrines may apply, tort claims brought
alleging violations of the law of nations fall well within the
competencies of the judiciary and should be heard.” To

customary uternational law.” TI.R. Conf. Rep. 102-367, pt. 1 (1991).
P.T.. 102-256, Torture Victim Protection Act of 1991 H.R. No. 102-
367(I), 85, November 25, 1991 (emphasis added).

5 See LBarnco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964)
(Tt should bc apparcnt that the greater the degree of codification or
conscnsus concerning a particular arca of intecrnational law, thce morc
appropriale il is for the judiciary Lo render decisions regarding il, since the
courts then focus on the application of an agreed principle to
circumstances of fact rather than on the sensitive task of e stablishing a
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dcclince to cxcrceisc its rightful authority is contrary to this
nation’s historic commitment to remedying wrongs and
countering impunity.

B. Through Its ATCA Jurisprudence, As Well
As Other Cases Concerning International
Law, The United States Judiciary Makes An
Important Contribution To The Evolution Of
Customary International Law.

ATCA and related decisions by federal courts have
contributed to the development of customary international
law, spccifically in the definition and requirements of scrious
crimes that particularly affect women, such as rape, torture,
slavery-likc practicces and genocide. To convert ATCA into a
merce jurisdictional grant as pctitioncrs claim and rcquirc
Congressional authorization for each substantive violation
would inappropriately tie the hands of this Court and forfeit
its potential leadership role in the discernment and
enforcement ol international law. As international law is also
the law of the United States, this Court should be particularly
wary of climinating the role of the federal judiciary in the
cvolution of norms under international law.

International Tribunals and national courts abroad
have relicd on United States courts’ interprotations  of
international law in cases brought under ATCA. See, e,.o,,
TIurundzija,”® relying in part on the Sccond Circuit’s decision
in Filartiga and on five other ATCA cases for the proposition
that torture violates a jus cogens norm;”’ Kunarac, relying on
Karadic, 70 F.3d at 243-44, that where torturce and rapce arc

principle not inconsistent with the national inlerest or wilh international
justice.”); . f Japan Whaling Assoc., 478 U.S. at 230 (it novertholeoss is
“error 1o suppose that e very case or controversy which touches foreign
relations lics beyond judicial cognizance™) (citing DBaker v. Carr, 369
U.S. 186,211 (1969)).

3 pProsecutor v. Furundzija, 1'1'-95-17/1-1, 'Lrial Judgment at para. 147.

37 Id., para 153, n. 170.
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committed in furthcrance of war crimes and gcenocide,
liability attaches 1o non-state aclors. ~

The European Court of Human Rights (ECHR) also
examined ATCA decisions in relation to whether sovereign
immunity should bar a torture claim filed in the United
Kingdom against the government of Kuwait. °° In its
decision, the ECHR noled that f[oreign courtls, including in
ATCA dccisions, grantcd immunity when plcad in most civil
cases.®®  In 1998, when Spain requested the extradition of
Augusto Pinochet, the United Kingdom’s Ilouse of Lords
also consulted nine ATCA decisions on the issue ofl
sovereign immunity in suits alleging violations of customary
international law among other materials. ¢l The U.S. was
noted for its [requent grant of immunily in suils alleging
violations ol customary norms.

Further, as noted above, U nited S tates C ourts under
ATCA have contributed very specifically to the discernment
and evolution of customary international norms against
gender violence, as well as other evolving norms such as
forced disappearance which have a disproportionate impact
on women. Petitioners’ argument that the Court should
abdicate its historic role, authorized and reaffirmed by
Ccongrcss, subject to Congress™ revising authority, t hrcatens
its ability to shape the direction of international law.

% Prosecutor v. Kunarac, (Trial Judgment at para. 470 (i)).

2 Case of Al-Adsani v. The Urnited Kingdom, App. No. 35763/97.
(Judgment, Strasbourg 1997).

°° Id. Para. 23.

6l Regina v. BDow Street Metropolitan Stiperdiary Magistrate and Others,
Lix parte Pinochet Ugarte, |2001] AC 6.
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POINT IV. The Significance Of ATCA Is Heightened

Given That Persistent Obstacles Prevent

Women, And In Particular Victims Of Sexual

Violence I'rom Accessing Justice

It was not until October 1997 that, for the first Uimc in

history, a woman took the stand to testily to her experience
as a victim of scxual violence before an international criminal
tribunal.®? Three ycars later, in August 2000, Bosnian
Muslim women presented the [irst testimony of caplivily,
rapc and torturc in an ATCA suit.®®

Victims of human rights violations in general face
risks to themselves and their loved ones and suffer multiple
legal, economic, social, cultural and psychological barriers to
obtaining justice particularly in their own countries.®® At the
same time, virtually everywhere, women face heightened and
additional barricrs to prosccuting scxual violence crimces as a
result of the persistence of gender-basced discrimination and
subordination. Not surprisingly, the World TTealth
Organization found that the “‘vast majority ol rapes
worldwide go unreported.”®?

2 Radhika Coomaraswamy, lhird Minority Rights Lecture at Hotel

Intercontinental, Geneva (May 25, 1999)available at
http://www.sacw.net/Wmov/RCoomaraswamyOnHonour. html

(last visited Feb. 25, 2004).

%3 John Sullivan, Bosnian Woman, Describing War Ordeal, Faints in U.S.
Court, N.Y. Times, August 2, 2000, §A, at 3.

4 In applying Lo ATCA cascs the len-ycear statule of limitations Congress
provided in the Torture Victims Protection Act, once court noted that
“ACTA plaintitfs confront obstaclcs not gencrally prescnt in state tort and
wrongful death suits: difficulties of gathering evidence sufficient to
support a complaint; unavailability or hcsitation of witncsses who may
fear reprisal by a corrupt regime; |land] other delays caused by ongoing
human rights violations." Wiwa v. Royal Dutch Petroleum & Shell, 2002
U.S. Dist. LEXIS 3293, at *61 (S.D.N.Y., Fev. 28, 2002).

5 wWorld Health Organivation, World Report on Violence and Health

(2002).
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Discriminatory attitudes have shaped municipal legal
norms and procedures and thereby women’s expectations of
juslice.66 Traditional societal and legal hostility to sexual
violence claims conditions women not to seek or expect
justice for sexual violence crimes and carrics over into
conflict and post-conflict situations as well. While
developments in the International Criminal Tribunals have
begun 0 remove some of the most discriminatory evidentiary
requirements,67 the legacy of long-standing discrimination is
tenacious. Based on a special mission to examine the

66 Spccial Rapportour, Ms.Gay J. McDougall rcports:

gender-based discrimination [is]codified in criminal

laws and justice systems around the world: rape and

other forms of sexual assaulls thalt are delined as

crimes against the community and not against the

individual wvictim, even though non-sexual assaults

arc detfined as crimes against the individual victim;

rape being defined as acts committed by a man

against a woman (not his wifc), cven though mcn arc

also victims of sexual violence; ...evidentiary laws

which accord less weight to evidence il presented by

a woman; evidentiary laws in rape and sexual assault

cases which require women to provide corroborating

testimony from men; substantive laws which provide

that a marricd woman who is unsucccssful in proving

that she was raped can then be charged with adultery;

penalties for sexual violence which allow a man

convicted of rape to avoid punishment it he marrics

the victim.
I'inal Rcport on Contecmporary I'orms of Slavery: Systematic Rape,
Scxual Slavery, and Slavery-Like PPractices During Armced Conflict, UN
Commission on ITuman Rights, Sub-Committcc on thce Prcvention of
Discrimination and Protection of Minorities, 50™ Sess., Prov. Agenda
Ttem 6, at 95, 96, J.N. Doc. FE/CN.4/5ub.2/1998&/13 (1998) [ hercinafter
McDougall, Contemporary Forms of Slavery].

See ICTR, Rules of Procedure and ILvidence, Rule 96, U.N. Doc.
I'l'/32/Rev.20 (2001); ICCT'R Rules of Procedure and Evidence, Rule 96,
U.N. Doc. ITR/3/REV.1 (1995), & International Criminal Court Statute,
Rules of Procedure and Fvidence, Rule 70, T N. Doc.
PCNICC/2000/1/Add. 1 (2000).

22



opcrations ol the ICTR, Ms. Radhika Coomaraswamy, the
UN Special Rapporteur on Violence Against Women f(ound
that the investigative and prosccutorial stall was primanrily
male and inadequately trained®® and failed to pro-actively
investigate scxual violence on a par with other crimes,
resulting in the fact that despite massive sexual violence, few
cascs came to the Prosccutor’s attention. ©°

Such factors are widespread and cause women to fear
being treated dismissively or being retraumatized in the legal
proccss. Cultural barricrs may hcighten the problem and ill-
trained judges may [ail to enlorce the rules against abusive
and impermissible questioning.

Women also keep acts of violence against them secret
out of [car of rctaliation and [urther acts of violence by
perpetrators, armed groups, and even communities and
families.”? Revealing sexual violence is life-threatening even
in non-conflict situations. Many women cannot aftford the
risk of revealing their identities to delendants especially
where the perpctrators arc local oflicials or where the
perpetrators belong to the same community. Despite rules
requiring confidentiality, a U.N. study notes that ‘“‘judges
have taken little or no action to prevent and punish the
copying ol conlidential court transcripts, which have been
sent back to the communitics where the widows arc living
among the killers. A number of women in the ICTR paid

°F Report of (he Special Rapporteur on Violence Against Wormern, s

Causes and Consequences, Addendum Report of the Mission 10 Rwanda
on the Issues of Violence Against Women in Situations of Armed
Conflict, U.N. Commission on ITuman Rights, 54W Soss., Prov. Agonda
Ttem 9(a), at 4, UU.N. Doc. T/CN.4/1998/54/ Add.1 (1998) [hereinaller
Coomaraswamy, Missiorn to Rwarndal.

°? Coownaraswaly, Mission (o0 Rwandea, p. 11, para. 5.

7° KHlisabeth Rehn & Fllen Johnson Sirleat, Women, War and Peace: 'I'he
Independent Lxpert’s Assessment of the Impact of Armed Conflict on
Women and Women’s Role in Peace-building 17 (2002) para.
95.(hereinaftter, Women War and Peace).
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. . . 71 .. .. .
with their lives.” Such conditions may make it impossible

for women to press charges locally especially when
victim/witncss protection  programs arc mnon-cxistent,
inadcquate or inappropriate.”?

DBreaking silence and seeking justice for sexual
violence may also risk violence at the hands ol lamily
members. Women in every sociely [ear being punished, or
stigmatized as immoral or “ruined property’” and thus may
blame themselves for their victimization. A major non-
governmental study of the problems in prosecutions for
sexual violence concluded: ““In patriarchal societies, rejection
from a husband or potential marriage . . ., can be a matter of
life and death (or the vicim. Becoming an oulcast means the
demise of her social ncetwork and ncar insurmountable
challenges in building a future.””?

Social and cultural i1solation c¢xaccrbates hcealth
problems resulting from sexual violence. Some women must
grapplce with the horror of pregnancy or infection with
HIV/AIDS resulting [rom rape, while others with destruction
of t heir ¢ apacity to enjoy their s exuality or b ear ¢ hildren.”*
Many women are enervated by severe and often suicidal
depression, psychosomatic pain and illness, and perccived
loss of identity.””

N Women War and Peace, para. 95.

7> Coomaraswamy, Mission to Rwanda, p. 12, para. 8. In the ICTR, the
“IVicums Wilness Protection Unit] suggested thal special schemes for the
most threatenced witnesses to be relocated outside Rwanda should be
explored and the international community has not responded. Fear about
immigration formalities coupled with financial implications and the
security o f the people involved were cited a s p ossible reasons for such
reluctance.” Coomaraswamy, Mission to Rwanda, p.13, para. 12.

73 Voices From The Field: Aboutl Prosecution Of Sexualized Violence In
An Intcrnational Context 28 (Linda Ohman, cd. 2004) (hercinafter Voices
From The Field).

7 Coomaraswamy, Mission to Rwanda, p. 16, para. 2.

BId. at 17, para. 2.
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While the failure to prosecute is often attributed to
and justified on the basis of victims’ shame and fear, this is
the conscquence not of p ersonal wecakness or failing but of
continuing discrimination and subordination. The availability
of justice is a partial but crucial means of breaking the cycle
of silence and despair.

A. Access To Justice For Victims Of Customary
International Violations Is Critical To
Women’s Healing And Empowerment And
To Deterring Such Crimes As Well As
Advancing The Equality Of Women.

Despite all these risks, women are increasingly
sccking to participate in justice. A support officer of the
TICTY Victims and Witnesses Unit provided several reasons:
“To speak for the dead, to look for justice in the present, to
help the truth be known by the world; in the hopce that such
crimes can be prevented in the future.”’® A young woman in
Rwanda complained to a field officer that many of the
perpetrators were 1in exile.

It 1s as if they are being rewarded for the

crimes they committed. They descerve to be

punished. And what is happening to us here?

We have been reduced to sufflering, begging

and miscry. It is as if we arc the guilty oncs.

We would like yvou to be a voice for us, by

asking the  United Nations and the

international community lor justice. Then we

can rebuild our lives.””

Thesce statemoents underscore the importance ol access
1o justice. As Mr. Theo Van Boven, the Special Rapporteur
on the right to reparation for victims o f gross violations of
human rights and humanitarian law noted, ““all victims of

7 Women, War & Pcacc, para. 95.
7
Id.
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serious violations of international law have a right to fair and
adcquatce reparations, which shall rendcer justice by removing
or redressing the consequences of the wrongftul acts and by
preventing and deterring violations.””®

TFor women, the abilily to break silence around crimes
of scxual violence and shift the burden of responsibility and
shamc¢ to the perpetrators where i1t properly belongs, has
additional signiflicancce. Tt is a vchicle through which women
can restore their dignity and reclaim their rightful place in
their communitics.

By making a public complaint or accusation,

the survivor delies the perpetrator’s attempt Lo

silence and isolate her, and she opens the

possibility of [inding ncw allics. When others

bear witness to the testimony of a crime,

others sharc the responsibility for restoring

justice.... [Al]s in the casc of private, family

confrontations, the survivor draws power from

her ability to stand up in public and spcak the

truth without fear of the consequences. She

knows that truth is what the perpctrator most

fcars. The survivor also gains satisfaction

from the public exercise of power in the

scrvice of hersclf and others.””

Challenging impunity throught justicc is also csscntial
to the elimination of gender-based discrimination and to
building a s ound foundation for p eace and true democracy.
As the UNIFEM Rcport concludes:

Accountability on thce part of the states and
societies for crimes against women means
more than just punishing perpetrators. It
means establishing the rule of law and a just

78 McDougall, Slavery-Like Practices, 88,
72 Judith Lewis Herman, 7rauma and Recovery, 210 (Basic Books, 1997).
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social and political order. Without this, there

can be no lasting pcacce. Impunity weakens the

foundation of societies emerging from conflict

by legitimizing violence and inequality. Tt

prolongs instability and injustice and exposes

women to the threat of renewed conflict.®?

Congress has wiscly and clearly given the [ederal
courts power to hear torts in violation of the evolving law of
nations under ATCA. In so doing, it has authorized the
lederal courts 10 participale in the global discourse on
customary intcrnational law and to bce a bulwark against
impunily [or perpetrators who make it to this country.

Globally, we are living in a time of evolving
challecnges to human rights and multiplying remcedics for
violations of customary intcrnational law intcrnationally and
in nations around thc globe. For this Court to nullify this Act
of Congress would not only usurp the prerogative of
Congress and cabin the Court’s proper role; it would also
remove a significant means of deterring and detecting
perpetrators, strengthening the rule of law, and providing
long-overdue redress to women who have been not only
victimized by gender violencce but also by the impunity its
perpetrators have heretofore enjoyed.

80 Women, War & Pcacc, para. 89.
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CONCI.USION

Wherefore, the amici curiae urge this Court to reject
petitioners’ effort 1o nullily the ATCA and alfirm the
decision of the Ninth Circuit below.

Rcspectfully submitted,

Qf Counsel: Rhonda Copclon™®
Dr. Kclly D. Askin *Counscl of Record
J. Skelly Wright Fellow Andrew J. Fields
And Visiting Lecturer International Women’s Human
Yale Law School Rights Law Clinic
City University of New York
Pamela Spees School of Law
New York, NY 65-21 Main Street

Flushing, NY 11367
718-340-4300

Attorneys for Amici Curiae of Women's fHluman Rights
OQrganizations in Support of Resporndent

**Counscl for amici curiae acknowlcdge the cxccllent
contributions to this brict of intcrns in the International
Women’s Human Rights T.aw Clinic.
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