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Attorney for the United States of America
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Assistant United States Attorney

86 Chambers Stwrect, 3" Floor

New York, New York 10007

Tel, (212) 6372739

Fax (212) 637-2686

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE PRESBYTERIAN CHURCH OF SUDAN,
REV. JOHN SUDAN GADUEL, NUER
COMMUNITY DEVELOPMENT SERVICES IV
U.S.A., STEPHEN KUINA, FATUMA
NYAWANG GARBANG, and DANIEL WOUR
CLUOL, on behalf of all others similarly situated,

Plaintiffs, 01 Civ. 9882 (DLC)

_v,-

TALISMAN ENERGY INC., REPUBLIC OF
THE SUDAN,

Defendants.

STATEMENT OF INTEREST OF THE UNITED STATES OF AMERICA Ve

The United States of America, by its attorney, David N, Kelley, United States Attorney

for the Southern District of New York, respectfully submits this Smtemem of Interest pursuant to

28U.8.C. §517.) Specificaily, by this submission the United Sm::s respectfully informs the

Court (1) of concerns expressed by the United States Depariment of State 23 1o the effect of the

v

' “The Solicitor General, or any officer of the D

‘Anorney Genexal 1o any ... district i in the Umted States .
United States.” 28 U.8.C. 6 517.

epartment of Justice, may be sent by the
- 10 attend to any [] interest of the
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above-referenced matter on this Nation's foreign affairs, especially in light of the Government's

understanding that Canada's judiciary is equippcd 1o consider claims such as those rajsed here; . | ] Lo

and (2) of concerns expressed by the Government of Cuanada about the exercise of em:ratcmtonal - ": o |
jurisdiction by this Court over the Canadian defendant Talisman Encrgy Inc. in this matter, which
the Government of Canada States, among other things, frustrates its policies vis a vis Sudan,

' The views of the United States Department of State are set forth in a letter from U.S,
Department of State Legal Adviser William H. Taft. IV, to the Honorable Daniel Meron,
'Prmcxpal Deputy Assistant Attomey General, Civil D;wszon U,\ Depamncm of Justice, dated
February 13, 2005, and annexed hereto as Exhibit A (along with thai Tetrer s enclosure, a |
diplomatic note frorn the Govcmment of Cdnﬂdd 10 the United States Department of State dated - . o
January 14, 2005). As the Supreme Court hag dxrecmd it Is appropriate for this Cowst ta give ‘
ﬂuf:se concerns great weight “as the considered judgment of the Executive on a particular

question of foreign policy.” Republic of Austria v. Altmag. 124S Ct. 2240, 2255 (2004). RSTREES

As the Supreme Court has noted, in cases, like this one, arising under the Alien Tort
Statute ("Ai NOR 8 U.S.C. § 1350, a court must act cautiously and “with a restrained conception

of itg diseretion” in both recognizing ATS claims and in extending liability. Sosa v. Alvarez- c 1 )

Machain, 124 S, C4t. 2739, 2761-64, 2766n 20 (2004). Thus, the bupreme Court has instructed

federal courts to refrain from takmv an* aszgmsswc role in exercising a Juri

isdiction that remained . . RPN

wrgely in shadow i"or much of the przor two centuries,” id, at R762-63, and, in particular, has

noted that “the potential implications for the foreign relations of the Umtcc St ates of recognizing

such causes should malce the Couns particularly wary of § impinging on the discretion of the

Legislative ang Executive Branches in managing foreign affairs.” 1d, a1 2763, The Court also

&2
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directed that federal courts consider the “practical consequences™ of recognizing causes of action

under the ATS; the Court also endorsed possible consideration of whether a claimant should be
| reguired o exhaust availéble remedies elsewhers before seeking relief in 2 United States federal

district court. 124 S. Ct. 2766 & n. 21.

As noted in the State Departmcnf’s letter, we understand that this suit raises the question, - *. o o

among other issues, of whether claims of “aider and abetter” liability may be brought under the
 ATS. Because we wish to provide the Court with the timeliest possible éommunication of the | :

views of the State Department and the Government of Canada, vx"c cl_o not undertake a full

briefing of “uider and abetter” liahilit)' herein, The United States has, however, recently briefed

that issue in its “Supplemental Brief for the United States of America, as Amicus Curise,” dated

August 25, 2004, in the case John Doe 1 v. Unocal Comn.. Nos, 00-56603, 00-56628 (9" Cir.). o E
'I'Iﬁav. brief, which relies ﬁrim::riiy on statutory, regulatory, and Supreme Court authority that is X
fully applicable in this Court, is respectfully annexed hereto as Exhibit B for the Court's _ X i
convenience aﬁd reference to the extent the Court finds it helpful,

Dated: New York, New York _ ' ' A
March 185, 2005 S

Respectfislly submitted,

DAVID N. KELLEY
United States Atorney
Attorney for the United States of America

By: ;//),’?/wﬂ Sd e

D& VID S, JONEE (11-5276)

Assistani United States Attorney

86 Chambers Street, 3% Floor

‘New York, New York 10007 . o
Telephone: (212) 637-2739 “annd
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DAVID P. STEWART

Assistant Legal Adviser

Office of Diplomatic Law and Litigation
Office of the Legal Adviser

United States Department of State

2201 C Street, N.W.

Washington, D.C. 20520
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THE LEcAL ADpviser
DEPARTMENT Of STATE
WASHINGTON

February 11, 2005

Mr, Daniel Meron v
Principal Deputy Assistant Attorney General AT
Civil Division , ' , il

V.S, Department of Justice “y
950 Pennsylvania Ave., N.W,., Room 3137 Cd
Washington, D.C. 20530 ‘ .

Re: Presbyterian Church of Sudan v. Talisman Energy, o
inc., No. 02 CiV. 9882 (DLC) S.D.N.Y.) .

PR SV
.

Dear Mr., Meron: . S

I write to bring to your attention a diplomatic note R
recently submitted to the Department of State by the - SR
government of Caunada in connection with the above-captioned
case and to rwequest your sassigstance in transmitting a copy
of that note, together with a Gopy of this letter, under e
cover of an appropriate Statement of Interest, to the S
District Court. ‘ _

The above-captioned litigation is a class action e e
brought by eurrent and former regsidentr of Sudan against a SRR
‘Canadian company, Talisman Energy (“Talisman”), aod the "
Republic of the Sudan.? Plaintiffe allege serious human
rights abuses related to or arising from Talisman's oil
exploration and eXtraction activities in sudap and the
invelvement of the government of the Sudan in those
activities. Jurisdiction is premised on 2B U.S.C. §g§ 1330,
1321 and 1350 (the Alien Tort Statute or “"ATS*) as well as
'Drinciples of universal Jurisdiction.” on August 27,
2004, District Judge Cote denjed Talisman’s motion to
dismisy for lack ot personal jurisdiction. Presbyterian
Church of Sudan v. Talisman Eneray, Inc., 2004 WL 1920978
(8.D.N.Y. 2004). ~x Prioxr motion to dismism was denied in
March 2003 on a number of Srounds. Preasbyterisn Church of

Sudan v, Talisman Bnergy, Inc., 244 F.Supp.2d 269 (B.D.N.Y.
'2003) . -

'l ow understanding that the Republie of the Sudan has never appeared in this ltigation. -
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‘Darfur and refugees in Chad, as well as provided support to
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In its dipl'omatic licte, presented to the Department of ‘
State on Januvary 14, 2005, the government of Canada : PRV
formally conveyed its view that the exercise of \

“Jurisdiction in this suit “econstitutes an infringement in

the conduct wof foreign relations by the Government of
Canada” and “creates =z ‘ehilling effect’ on Canadian firms
cngaging in Sudan and the ability of the Canadian
government to implement itsg foreign policy iniviatives '
through the granting and denial of trade support services,”
In this regard, the note expressed the concerns of the
government of Canada over the possible impact of this
litigation on Canadian efforts to promote “thas peaceinl
resolution of Sudan’s internal disputes.” The goverrment
of Canada also objected to the exercise of juwisdiction
under the Alien Tor:o Statute to "activities of Canadian
corporations that take place entirely outside the US.

The United States shares with the government of Canada
& profound abhorrence of the numerous and intolerable human
righrs violations and other atrocities that have taken
place in sudan over many vears, This Administration has
boen working actively and directly with the government of

Sudan and with the intexnational commnity for several

Years o bring an end to the decades~ald comflict in

fouthern Sudan and to bring relief to the many thousands of - EL
victims of that conflict, Moat recently, the United States .
led the humanitearian reliefr effort for the displaced in "

the African Union caaﬂefire—monitoring mission. 1In both of T
these efforts, Canada has alsgo Played a prominent role. In

January 2005, the Sudan People'wm Liberation Mcvement /Army

and the government of Sudan, parties to the coenflict in

southern sSudan, signed g conmprehensive Peace sgreement

ending 22 years of civil war. The internavional community

18 now focused on helping the barties implement that

agreement and bring an end Lo the violence ang atrocitien

The Department ofF ftate takes no pomition on the
merits of the pending litigation but shares the governmant
of Canada’asa concern about the difficulties that can arise
trom an expansive exercige of Jurisdiction by the federal
courcs under the ATS. aAs explained by the U.&. Government
in its brief to the U.s. Suprxeme Couxt in Sosa v, Alvarexz-
Machain, s42 vU,g. Trme 124 5.Ctl 2739 (2004) nothing in
the ATE or its history suggests thac it was intended to o
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opent U.S. courts to sults between aliens ariging from

conduct taking place entirely in orher countries, Under
Prevalling concepts of Sovereignty at the time the ATS was
oxiginally adopted in 1783, foreign statezs would have

considered it an intolerable interference in their internal
affairs for U.s. courts teo adjudicate the rights and

obligations of their own nationals with respect to conduct
occurring wholly within their own boundaries, ang relating

to pergony with no connection to the United States, just asam

the United States would have balked at gimilar efforts by

foreign courts to adjudicare the rights and obligationu of

U.8. eitizens with respect to conduct occurring wholly .

within the United States ang relating to persons with no ,
connection to the adjudicating state. L

There is good reamon to believe that in enacting the
ATS Congress intended to fmpower U.S. courtsg to address and
tesplve only a limited clazs of disputes affecting the
rights of aliens within ¢he United States for acts taking
Place within the United States, and for the specific

T Purpose of avoiding, rather than provoking, conflicts with

foreign nations. €f. the mo-called Marbols incident of May
1784, discussed in the Sosa opinion at 124 S.Ct. 2757. We
believe the statute should be interpreted and applied today
in a manner consigtent with what the Supreme Court in Sosa
described as the "restrained Conception” reflected in the .
original statute (id. at 2744) . 1 X

These concerng about the PIoper scope of the statute’s
application are particularly salient when, as here, =
foreign governmant has interposed s spacific and strong
objection to a civil broceeding broughe 'in V.8, courc
againgt its nationals by thira country nationalsg regarding -
conduct that teok Dlace entirely outside the United States. '
When the subyject matter of the Proceeding has little or no R
nexus with the Uniteqg States, when the government. in
question claimg regulatory ang Jurisdictional competence
YVET LL8 nationals and the conduct in auestion,® and when
that govermment-’ s legal system WATTANts U.S. respect (as '
Canada’ s deoes), these concerns may be even Btronger, |

Moreover, when the Sovernment in Qquestion protests
that the v, g, proceeding interferes wirh the conduct of jts
foreign pelicy in pursuir o goals that the United States

Tl our undcrs';zmgling that Canadian courls would have jurisdietion ever the ¢laims ot issve here, and thay
the parties ta thig litigation bave ej contended thar aceess to U.S. courts provides the only means of
reeourse for the victims of the alleped abuses,

GEAAE/Z005 TUE 10182 [TH/RX HO SEZ Booy

~

03715705 TUE 11:18 [TX/RX NO 6553]



<) ,"'
VOFIUFEVVY 1. TRA 1L1LLTE 1133 ANDERSON KILL & OLICK g o10/016
LR R PO N TR L > Wi | RNYES U,_-FI CE 2]2 Fi‘l @8

- A& -

shares, we believe that congiderations of international AN

comity and judicial abstention May properly come inta play.

In Sopa, the Supreme Court interpreted the statute to
encompass a “narrow set of violationm of the law of
hations, admitting of a judicial remedy and at the same ‘
time threatening serious Consequenced in international o
alfairs” if they remained unremedied. Id. at 2786. In. '
'articulating general standards for this purpoese, the Court-

Baid that “federal courts should not recognize private Ve
claims under federal common law for wviolations of any v
international law norm with less definite content and
acceptance among civilized hations than the historical
paradigme familiar when § 1350 was enactedr (id. atv 276s),
In thiz connection, the Couxt specifically referred to the
 wtatute’s historieal antecedents (the “violation 0f safe
conducts, infringement of the rights of ambassadors, and
piracy”) and cautioned courts to exercise “an elemeant of
Judgment about the practical conseguences of making [a
specific] cause available to litigants in the federal
courts (id. at 2766).

- We understand that there i currently pending before Co
the District Court a motion by defendant Taligman for
Judgment on the Pleadings, inter alia on the kasis that

allegations of ‘aiding and abetting’ do not comstitute. a AR

cognizable cause of action under the gtatute. Az you Ey
know, the United States has taken a similar pesition in the i
supplemental brief amicus curiae which your Department .ot
submitted last August to the Ninth Circuit Court of Appeals '
in John Doe I, et al. v, Unocal Corp., et al., Nos. 00-56603
and 00-56628. We believe it might be helpful to the
District Court in the Present case if a copy of that brief
were made available to it.

We would be pleased to provide any additional
Anformation the courr may reqQuire,

- Sincerely, N

William H. Taft, IV
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The Embassy of Canada presents its compliments to the United States Department of State and has
the honowr to refer to the Embassy’s diplomatic note UNGR-0216 dated July 9, 2004, regarding the

Align Tort Claims Act.

Canada reiterates its overriding comecms regarding the extraterritorial application of fhe Alien Tore
Lleims Act to activities of Canadian corporations that take place entirely outside the US snd iq
particular, the current application of the MM@ms.Ag;_againgt a Canndiunléomoration,
Tellisouan Energy brought by the Presbyterian Chured of Sudan in the US District Conrt, Southern

District of New York (“Talisman caye’™),

As stated in j1s ca;lic‘r diplomatic note, Cénadn is opposed, in principle, 1o broud assertions of
exXraterritorial jurisciiction over Canadian indiVidua.Is and entitics arising owt of activities that tske. . L
placzj entirely outside of the state asserting jurisdiction, Under internationnl law, the Uimitations on

the exteat to which any single nation can extend its own jurisdicfion are generally mcogmzed a8

Howing from the sovereignty and equality of nations, Territoriality is universally recognized in

intemational law as g primary ground for asserting jurisdiction, International law has developed a

fwmber of additional grounds for assorting judisdicting that are based on the need for a “substantia]

and genuine” connection 1o the nation asserting jutisdiction. In the Talisman case, there is no Co
NZar R, /2 .‘ L

CaI]adg . .v- f&f‘-f‘ﬁ“’)ﬂ“ Y ' '
(owlos 0
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counection with the US either through the plaintifis or the defmdants or the location whcra the

alloged actions tookplace. T |

Consistent with internstiona! ruleg on extraterritorial furisdiction, Canada passed the Fopaign
Mmqwﬁwmm zuthorizes the Attomey General of Cansda to, inter alia,
probibit anyane in Cagada from complying with measures from a foreign state or tribunal

affecting international trude or commerce,

Most constitutions, including thosa of Canada snd the US, vest the power to conduct forugn
affairs in the executive, The “Talisman case” is problcmanc because it involves 2 US court
acting with respect to the foreign policy pawer ofﬁm exequﬁve authority of the Cenedian
govermnment, an ares of preyogative whcrc conrts are normally expected to defer. This
assumption of cxtraterritorial jun‘sdicﬁon by 2 US court constitutes an infringement in the ' ) ,‘Z -

conduct of foreign rolations by the Government of Cunada,

In addition 1o this averriding concem, the Canadian Government would like to draw to the
attentiont of the US Department of State the farczgn poiwy mnuﬁcauons of thig propoScd lawsuit
Canada has taken the foreign policy decision to use access 1o trade support services ay an
incentive in support of the Sudan peace process. Canada has devoted considersble d:plomanc
and financial resourees to promoting a peacefil resolution of the disputes wracking Sudan. The

Prime Minister has vigited Sudan, as have other ministers and senior officials with the objective ' ;;
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“of constructive tniagement with the Sudanese to address short and long term problems in Sudan,

Canada has provided $69 million dollars in humanitacian assistance 1o Sudan over the past Sve
years and has recently offcred a further 320 million dollars o assist the deployment of the
expanded AﬁicanUnion observer mission in Darfur,

At & practical level, Canada is working hard, in the company of the US, other éountrim and
intemational organizations, in particular the Security Covneil, to influence the Govermment of
Sudan to resolve its internal d.isputéé.poaceﬁmy. As part of Canads’s effort 1o ‘cacowmage peacefill
sohitions in Sudan, the decisj on was taken to; withhold trade sapport, the federal nssistance most
valued by Canadian CXporicrs aﬁd investors; withhold asm‘#tance from the Canadian Trade
Commissionw Service (TCS); desy expost credirs. and insurance to firms for the purpose of
doing business in Sudan, Recoguizing the important tole of the trade service globally in
bringing business opportunities to the attcr'xtinn of the Canadian pn‘w)nte sector and helping them
enter matkets, the Govemment of Sudan bas rﬁpeatadly askad for sexviee to be re-intated. They
have howover been adviged that the peaceful resolution of Sudan’s internal (isputes ig o |
Pretequisite, Canada has thus taken. the foreign policy decision 10 use rade sx;ppuxt BETVICES a8

both a stick and carrot in support of pence,

the reinstateruent of frade Support services, However, the impending US court action removes

that inducemeont, Should the suit proceed, Conadiun firmg will Likely absent themselves from C

LS
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Sudan and therefore not contrbute to its econormic rewtalmon out of fear of US courts. The
inducement for Sudsn 10 achieve peaceful resotution, reinstatement of . trade support services,
will no longer be relevant to them as Canadian exportcrs and investors will no longer be
operaring in Sudan. Our ability to promise * peace dividends’ to the Sudanese, usmg the trade
SUpport scmccs caxrot and stick approach wounld thus be effectively sliminated by the US Courts.

Through the extraterritorial application of the Alien Tort Clsims Act, US courts assumption of SR o
Jurisdiction creates a “chilling effect” on Canadian firms engaging in Sudan and the shility of the ‘ ‘
Canadian government to implement its foreign policy initiatives through thc graating end denizal

‘oftmde Support services, ‘This amon :nﬁ:ngw on C'mada’s conduct of foreign policy and its

relations with other states,

Canada notes that the Us Supreme Court (USsSC) in J;"m'a V. Alvara—Mac?:ain; hus swted that in
determining whether s norm is sufficiently defimite 1o Support a cxwse of action, courts wriust
cxercise an element of Judgment about the practical consequences of maldug the cause available
to ntigation in thc federal conrts, Using the example of the Alien Tort Claims Act litigation
rmpcct:ng apartheid in Souih Afiica and its potential for interfering with South Affica’s own
approach 1o the crime of apartheid, the Supreme Court states that in such cases there is strong
argument that the fideral covirts should give sctions weight 10 the Executive Branch's view of the

case’s impact on foreign policy.! The US District Conrt Southern District of New Yorkin re;

—

Sosay, Alvarez-Machstin, 542 US (2004), 21,
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' legislative, execontive or Jjudicial acts of another pation, having due regand both to internationsl
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South African Apartheid Litization, dismissed the complaints for lack of subject mafter

Jurisdiction relying heavily on the USSC decigion in Sosa 2

The Alien Tort Claims Act should be constened cansistently with principles of international law
anbodied iy US jurisprudence, The US Suprgxne Corat has Jong held that intersational
considerations are an essential element of statutory constructic.m'wheg detcrmining whether or
not 8 US statute applies beyond the terzitorial Hmits of the U2 ’I‘l:e"kasraz;emant (Third) of the

Foreign Relations Law of the United St&tcs 4G3 (1987), tommentary confirms the “rule of

“eonflict with the law of another staty,™

These principles area also frmly established in Canadien jurisprudence, The Supremic Coun of

Canads has stated that océ;niw is the recogmition which one nation tllows within its territory to

duty and convenience, and to the rights of its own citizens or of other pexsons who are under the

can impinge on the diseration of the legislative ang eXecutive branches of thig country as well ay
those of other natins™. . :

*Chief Justice Marshal] articulated what has become 4 fundarnents} canon of LIS statutory
constjction, namely, that “an acy of Congress ought never to be construed to violate the law of
nations if any other possible construction remaing » Murray v. Schooper Charming Betsy, 6 US
(2 Cranch) 64, 118 (1804) (Marsball, C.1.)

G
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protection of its laws, *

For all the reasons noted above, the Government of Canada cémsidm the: assumption of

Jurisdiction by US cowts over Talisman, on the bagis of the Alien Tort Claimy Act ruises seriouy |
foreign policy issves. |

Cunada reiterates its caglior request that the Departinent of State bring the concerns of the
Ceanadian government 10 the attention of the UiS District Coxirt, Southern District of New York
cither through filing o Statcmmz of Interest or other Eppropriate menner iy the proceeding against
Talisman Rncrgy. : '

Washington, D.C.
January 14, 2005 o

f‘Morgmxd Invs, Lid. V. De Savous, [1990] S.C‘.R. 1077, 1096

TOTAL o1y
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From: DAVID S. JONES -

| Gonriry
Office Phone No.: 212-637-2739 :
Fax Number: 212-637-2686

No. pages (including cover sheer): 15

Date sent: 3/15/2005

To/Fax No.: Linda Gerstel, Esq. / 212-278-1733 S
Re Presbyterian Church of Sudan v, Talisman Bnergy Inc., 01 Civ. 9882 (DLC) - As requested, o

I attach the Government's Statement of Interest (without exhibit B, a copy of the Government's

brief in the 9% Circuit's Upocal htigation). A hard copy is being served by mail.
m**#***‘V-*****##***#**m******ﬂ:**%‘*****###******’rﬂc7&:****#***m*****#wmm*****#ﬁ-*mak*‘

Wk | .
o e Ao ROR OFFICIAL USE ONLY U.S. ATTORNEY FACSIMILE COMMUNICATION
Fokokokkn, 1

akdmamy | Ihe information contained in this facsimite messape, and any and all accompanying documents, |

sqoppny | CONStitute “F-‘O'R OFFICIA_L USE ONLY™ information, This information is the property of the ‘ ; j:
e ! US Attorney s.Ofﬁce?. %t y9u are not the ?nte-ndcd recipient of this information, any
: i cisclosure, copying. distribution, or the taking of any sction in reliance on this information is
dAFANok 1 strictly prohibited. If you Teceived tis information in error, please notfy us iramegiately by
wdwwkn | telephone at the above number and destroy the information.
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