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QUESTION PRESENTED
Whet her United States courts lack jurisdiction to consider
challenges to the legality of detention of foreign nationals
captured abroad in connection with hostilities and i ncarcerated at

t he Guantanano Bay Naval Base, Cuba.

(1)
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This case arises in the mdst of the global arned conflict in
which the United States is currently engaged against the al Qaeda
terrorist network and its supporters. At issue is whether US
courts have jurisdiction to consider challenges to the detention of
aliens who were captured abroad in connection with the ongoing
conmbat operations in Afghanistan and determned to be eneny
conbatants, and who are being detained by the US mnmlitary to
prevent them fromrejoining the conflict and for other mlitary
purposes at the U S. Naval Base at CGuantanano Bay, Cuba. Applying

the principles recognized by this Court in Johnson v. Eisentrager,




2
339 U.S. 763 (1950), the court of appeals correctly held that U S.
courts lack jurisdiction over such clains.
STATEMENT

1. a. On Septenber 11, 2001, the United States experienced
the nost deadly and savage foreign attack on civilian |ives and
property and its comrercial and government infrastructure in one
day in the Nation’s history. Two junbo comercial airliners | oaded
with passengers and jet fuel were hijacked by agents of the al
(aeda terrorist network and |aunched as missiles in the early
nor ni ng busi ness hours into two of the largest office buildings in
the United States in the heart of New York City; another junbo
airliner was hijacked and flown into the heart of the Departnent of
Def ense at the Pentagon; and a fourth junbo airliner was brought
down in Pennsylvania due to efforts of passengers, saving another
target presuned to be the U S. Capitol or the Wite House.
Appr oxi mat el y 3000 peopl e were kill ed, thousands nore were injured,
hundreds of mllions of dollars of property was destroyed, and the
U. S. econony was severely danmaged.

In response, the President, acting as Commander in Chief, took
action to defend the country and to prevent additional attacks.
Congress supported the President’s use of “all necessary and
appropriate force agai nst those nations, organi zations, or persons
he determnes planned, authorized, commtted, or aided the
terrorist [Septenber 11] attacks * * * or harbored such
organi zations or persons.” Aut hori zation for Use of Mlitary

Force, Pub. L. No. 107-40, 88 1-2, 115 Stat. 224. Congress al so
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enphasi zed that the forces responsible for the Septenber 1lth
attacks “continue to pose an unusual and extraordinary threat to

the national security,” and that “the President has authority under
the Constitution to take action to deter and prevent acts of
international terrorismagainst the United States.” |bid.

The President dispatched the U S. arnmed forces to Af ghani stan
to seek out and subdue the al Qaeda terrorist network and the
Tal i ban regi ne that had supported it. During the course of those
operations, U S. and coalition forces have renoved the Tal i ban from
power, elimnated the “primary source of support to the terrorists
who viciously attacked our Nation on Septenber 11, 2001” and

“seriously degraded” al Qaeda’s training capability. Ofice of the

Wiite House Press Secretary, Letter from the President to the

Speaker of the House of Representatives and the President Pro

Tenpore of the Senate (Sept. 19, 2003) (<www. whitehouse. gov/

news/ r el eases/ 2003/ 09/ 20030919- 1. ht M >). However, “[p] ockets of al
Qaeda and Taliban forces remain a threat to United States and
coalition forces and to the Af ghan governnent,” and “[w] hat is |eft
of both the Taliban and the al Qaeda fighters is being pursued
actively and engaged by United States and coalition forces.” 1bid.

An Anerican-led force of approxinmately 11,500 soldiers and a
NATO | ed force of 5000 remain engaged in active conbat operations
i n Afghani stan. Fighting has intensified in recent nonths, as al

Qaeda and Tali ban conbatants have continued to | aunch attacks on
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U.S. troops, foreign aid workers, and Af ghan governnent officials."’
At the sane tine, Osama bin Laden, the |eader of al Qaeda, has
continued to call on al Qaeda and its supporters to continue their
terrorist holy war, or jihad, against the United States, and the
United States and other nations have been subject to attacks

t hroughout the world. See, e.q., Tape urges Muslimfight against

US. (Feb. 2, 2003) (<www. cnn.coni 2003/ ALLPCLI TI CS/ 02/ 11/ powel | .

bi nl aden/ i ndex. html >); see al so Transcript of Osana Bin Laden Tape

Recording (Feb. 11, 2002) (“[We should drag the forces of the
enemy into a protracted, weakening, and long fight.”).?

b. U S. and coalition forces have captured or taken contro
of thousands of individuals in connection with the ongoing
hostilities in Afghanistan. As in virtually every other arned

conflict inthe Nation’s history, the mlitary has determ ned t hat

many of those individual s shoul d be detai ned during the conflict as

! See, e.qg., Afghan Attack Follows An Upsurge in Threats:
Taliban Role in Question as 12 Are Arrested, Wash. Post, Feb. 24,
2004, at Al2; Pakistan to Step Up Border Operations Wth U.S.
Hel p, Arny Preparing Major Assault Against Taliban, al Qaeda,
Wash. Post, Feb. 23, 2004, at Al14; Anbush Kills Four Afghan Aid
Wr kers, Wash. Post, Feb. 15, 2004, at A24; Barbara Starr, U.S.
eyes spring offensive in Afghanistan: Hunt for bin Laden focuses
on eastern Afghanistan (Jan. 29, 2004) (<ww. cnn.coni 2004/ WORLD/
asi apcf/ 01/ 28/ af ghani st an. us/i ndex. ht m >).

>In a recently rel eased audi ot ape, a voice believed to be
that of one of Gsama bin Laden’s top |lieutenants stated that “the
situation is not stable in Afghanistan,” and threatened: “Bush,
fortify your targets, tighten your defense, intensify your
security measures, because the fighting Islamc comunity --
whi ch sent you New York and Washi ngton battalions --has decided
to send you one battalion after the other, carrying death and
seeki ng heaven.” (Qaeda Tapes Taunt U.S., France (Feb. 24, 2004)
(<www. cbsnews. com st ori es/ 2004/ 01/ 04/ terror/ mai n591217. shtnl ).
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eneny conbat ants. Such detention serves the vital mlitary
obj ectives of preventing captured conbatants from rejoining the
conflict and gathering intelligence to further the overall war
effort and prevent additional attacks. Themlitary’ s authorityto
capture and detain such conbatants is both well-established and

ti me-honored. See, e.qg., Duncan v. Kahananoku, 327 U.S. 304, 313-

314 (1946); Ex parte Quirin, 317 U.S. 1, 30-31 & n. 8 (1942): Handi

v. Runsfeld, 316 F.3d 450, 465-466 (4th Cr. 2003), pet. for cert.
granted, 124 S. C. 981 (2004); 2 L. Oppenheim International Law

368-369 (H. Lauterpacht ed., 7th ed. 1952); WIIliam Wnthrop,
Mlitary Law and Precedents 788 (2d ed. 1920).

I ndi vi dual s taken into U S. control in connection with the
ongoi ng hostilities undergo a multi-step screening process to
determine if their detention is necessary. Wen an individual is
captured, commanders inthe field, usingall avail abl e information,
make a determnation as to whether the individual is an eneny
conmbatant, i.e., whether the individual “is part of or supporting
forces hostile to the United States or coalition partners, and
engaged in an arned conflict against the United States.” Dep't of

Def ense, Fact Sheet: Guantananp Det ai nees (<www. def enselink. m |/
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news/ det ai nees. htnl . >) (Guant ananp Det ai nees).® |Individuals who

are not eneny conbatants are released by the mlitary.

I ndi vi dual s who are determ ned t o be eneny conbat ants are sent
toacentralized holding in the area of operations whereanlitary
screening teamreviews all available information with respect to
t he det ai nees, includinginformationderived frominterviews of the
det ai nee. That screening team | ooks at the circunmstances of
capture, the threat the individual poses, his intelligence val ue,
and with the assi stance fromother U. S. governnment officials onthe
ground, determ nes whether continued detention is warranted.
Det ai nees whomthe U.S. mlitary determ nes, after conducting this
screeni ng process, have a high potential intelligence val ue or pose
a particular threat may be transferred to the U. S. Naval Base at
Guant anano Bay, Cuba. A general officer reviews the screening
teanis recommendati ons. Any recomendations for transfer for
conti nued detention at Guantanano are further reviewed by a
Departnment of Defense review panel. Approxi mtely 10, 000
i ndi vi dual s have been screened in Afghanistan and rel eased from

U. S. custody. See Guantanano Det ai nees, supra.

c. Only asnmall fraction of those captured in connection with

the current conflict and subjected to this screening process have

® Additional information on the military’ s screening
procedures and the Guantananp detentions is avail able at
Departnent of Defense, Detainees at Guantananp Bay
(<wwv. def enselink. m | / news/ detainees.htnml >); Secretary Runsfeld
Remarks to Greater M am Chanber of Commerce (Feb. 13, 2004)
(<wwv. def enselink. m | /transcripts/2004/tr20040213-0445. htm >);
Briefing on Detainee Operations at Guantanano (Feb. 13, 2004)
(www. def ensel i nk. m | /transcri pts/2004/tr20040213- 0443 . htm >).




7
been desi gnat ed for detention at Guantanano. Upon their arrival at
Guant anano, detai nees are subject to an additional assessnent by
mlitary commanders regarding the need for their detention. That
assessnment is based on information obtained from the field,
det ai nee i nterviews, and intelligence and | aw enf orcenment sources.
In addition, there is a thorough process in place for deternining
whet her a detainee may be released or transferred to another
governnent, consistent with the interests of national security.
That process includes aninitial reviewby ateamof interrogators,
anal ysts, behavioral scientists, and regional experts, and a
further round of review by the conmander of the Southern Command,

who forwards a recomendati on to an i nteragency group conposed of

representatives from inter alia, the Departnent of Defense,
Depart nment of Justice, and Departnent of State. The recommendati on
is then reviewed by the Secretary of Defense or his designee. See

Guant anano Det ai nees, supra.?

The mlitary is currently detaining about 650 aliens at
Guant anano. They i nclude direct associ ates of Osama Bi n Laden; al
Qaeda operatives with specializedtraining; bodyguards, recruiters,

and i ntelligence operatives for al Qaeda; and Tal i ban | eaders. The

“In addition to these existing procedures, the Department
of Defense has recently announced that it will, on a going-
forward basis, establish adm nistrative review boards to review
at |l east annually the need to detain each eneny conbatant.

Detainees will be afforded an opportunity to appear before the
panel and the detainee’ s foreign government will be able to
submt information to the panel. The panel will nake an

i ndependent recomrendati on on whet her continued detention is
appropriate. See Dep’'t of Defense, News Rel ease
(<www. def ensel i nk. m |/ rel eases/ 2004/ nr 20040303- 0403. htm . >)
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intelligence gathered at Guantananp has been vital to the ongoing
conbat operations in Afghani stan and el sewhere around the worl d,
and to efforts to disrupt the al Qaeda terrorist netwrk and
prevent additional attacks on the United States and its allies.
Anong ot her things, Guantananp detai nees have reveal ed al Qaeda
| eadershi p structures, fundi ng nmechani sns, training and sel ection
prograns, and potential nodes of attack. In addition, detainees
have provi ded a conti nuous source of information to confirmother
intelligence reports concerning unfolding terrorist plots or other

devel opnents in the conflict. See Guantanano Detai nees, supra.

The President has determ ned t hat neither al Qaeda nor Tali ban
detainees are entitled to prisoner-of-war status under the Ceneva
Convention Relative to the Treatnent of Prisoners of War of August

12, 1949, 75 U NT.S No. 972. See @ant ananp Det ai nees, supra;

Ofice of the Wiite House Press Secretary, Fact Sheet, Status of

Det ai nees at Guantananmo (Feb. 7, 2002) (<ww. whitehouse. gov/

news/ r el eases/ 2002/ 02/ 20020207-13. html >); note 18, infra. However,
the Departnent of Defense has made clear that it is treating
det ai nees at Guantanano humanely and providing them with nmany
privileges simlar tothose accorded to prisoners of war, including
three neals a day that neet Mislim dietary |aws, specialized
medi cal care, religious worship privileges, neans to send and
receive mail, and visits fromrepresentatives of the International

Red Cross. See Guantananp Det ai nees, supra; C A App. 153-154.

The CGuantananp detentions already have been the subject of

extensive diplomatic discussions between the Executive and
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officials of the foreign governnments of detainees’ honme countries.
To date, nore than 90 detai nees have been rel eased (or designated
for rel ease) from Guantanano to forei gn governnments. |n addition,
the President has determ ned that six detainees are subject to the
Mlitary Order of Novenber 13, 2001, nmaking them eligible for
prosecution by a mlitary comm ssion for violations of the | aws of

war . See Detention, Treatnent, and Trial of Certain Non-Citizens

in the War Against Terrorism 66 Fed. Reg. 57,833 (Nov. 13, 2001).

The United States has charged two of those detainees wth

conspiracy to conmit war crinmes. See Guantananp Det ai nees Charged

Wth Conspiracy to Commt War Crines (Feb. 24, 2004)

(<www. dod. m | / news/ Feb2004/ n02242004_200402246. ht m >) .

d. The Guantananp Naval Base is |ocated on a natural harbor
al ong the southeast coast of the Republic of Cuba. The United
St at es occupi es and operates t he base pursuant to a Lease Agr eenent
with Cuba, which was executed in 1903 in the aftermath of the
Spani sh- Aneri can War. Lease of Lands for Coaling and Naval
Stations, Feb. 23, 1903, U. S.-Cuba, T.S. No. 418 (6 Bevans 1113)
(1903 Lease Agreenent). The 1903 Lease Agreenent was reaffirnmed by
a 1934 treaty, which extended the terns of the |lease “[u]lntil the
two contracting parties agree to the nodification or abrogation of
the stipulations.” Treaty on Relations with Cuba, My 29, 1934,
U S -Cuba, art. I1l, 48 Stat. 1682, 1683, T.S. No. 866.

Under the 1903 Lease Agreenent, “the United States recognizes
t he conti nuance of the ultimate sovereignty of the Republic of Cuba

over the [l eased area],” and “Cuba consents that during the period
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of the occupation by the United States of said areas * * * the
Uni ted States shall exercise conpletejurisdictionandcontrol over
and within said areas.” 1903 Lease Agreenent art. [I11I. A
suppl enental agreenent specifies that the United States agrees to
pay Cuba an annual sum (at that time, $2000) as long as it “shall
occupy and use” Guantananp under the 1903 Lease Agreenent. Lease
of Certain Areas for Naval or Coaling Stations, July 2, 1903, U S. -
Cuba, art. I, T.S. No. 426 (6 Bevans 1120) (Suppl enental Lease).
The Suppl emental Lease also states that the United States may not
permt anyone “to establish or nmaintain aconmercial, industrial or
ot her enterprise” on CGuantananop and establishes other terns and
restrictions governing the United States’ occupancy of Guant anano.
Id., art. |11,

2. This litigation involves three actions brought in the
District Court for the District of Colunbia agai nst the President,
Secretary of Defense, and other mlitary commanders on behal f of
certain naned aliens who were captured overseas in connection with
the fighting in Afghani stan and transferred to Guant anano.

a. On February 19, 2002, the parents of four British and
Australian nationals at Guantanano filed a next-friend petition for

habeas cor pus on behal f of those detai nees. Rasul v. Bush (No. 03-

334). Petitioners Shafig Rasul and Asif Iqgbal were recently
designated for release to the custody of Geat Britain (although
they remain at Guantanano pending release). Petitioner David
Hi cks, an Australian, has been designated by the President under

t he Novenber 13, 2001 mlitary order. As aresult, the Departnent
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of Defense may charge Hicks with a violation of the |laws of war
before a mlitary conm ssion, and Hi cks has been pernmitted t o neet
with amlitary counsel, civilian counsel, and a foreign attorney
consul tant. The anended petition in Rasul (J.A 74-101), inter
alia, challengesthelegality of the aliens’ detention, seeks their
rel ease, and seeks an order barring interrogations and granting
t hem access to counsel. J. A 96-98.

b. On May 1, 2002, the fam |y nenbers of 12 Kuwaiti nationals
detai ned at Guantanano filed Al Odah v. United States (No. 03-

343). Al t hough their conplaint (see J.A 14-35) invokes

jurisdiction under, inter alia, the habeas statute, the A Odah

petitioners declined to style their suit as a habeas petition and
instead purport to challenge the legality of the detainees’
detention under the Adm nistrative Procedure Act (APA), 5 U S C
551 et seq., Alien Tort Statute, 28 U. S.C. 1350, and directly under

the Fifth Anendnent to the Constitution. They seek, inter alia, an

order declaring that the aliens’ detention is arbitrary and
unl awf ul , and provi di ng t he detai nees with access to counsel. J.A.
34.

c. On June 10, 2002, the wi fe of another Guantanano det ai nee,
Mandouh Habi b, filed a petition for habeas corpus on his behalf.
Habi b v. Bush (consolidated with Rasul, No. 03-334). Habib is an

Australian national who was initially taken into custody by
Paki st ani and Egyptian authorities near the border of Afghani stan,
and was transferred to the control of the US. mlitary. The

habeas petition in Habib (see J. A 106-127), inter alia, chall enges
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the I egality of Habib' s detention, seeks his i medi ate rel ease, and
seeks an order enjoining the mlitary frominterrogating Habi b and
granting himaccess to counsel. J.A 121-125.
3. The governnent noved to dism ss all three actions for | ack
of subject-matter jurisdiction. As the governnent explainedinits
notions to dismss, under the principles recognized by this Court

in Johnson v. Eisentrager, supra, U S. courts lack jurisdiction

over clains filed on behalf of the Guantananp detai nees because
they are aliens with no connection to the United States, and they
are bei ng det ai ned outsi de of the sovereignterritory of the United

St at es. The district court agreed that “Eisentrager, and its

progeny, are controlling” (Pet. App. 48a (citation omtted)), and
di sm ssed for lack of jurisdiction. 1d. at 32a-64a.

4. The court of appeals affirnmed. Pet. App. 1la-29a. The
court concluded that “the detainees [in this case] are in all
rel evant respects in the same position as the prisoners in

Ei sentrager” and thus held that, under the fundanental principles

established by this Court in Eisentrager, “the [United States]

courts are not opentothem” 1d. at 18a. As the court expl ai ned,

like the prisoners in Eisentrager, the Guantanano detai nees “too

are aliens, they too were captured during mlitary operations, they
were in a foreign country when captured, they are now abroad, they
are in the custody of the American mlitary, and they have never

had any presence in the United States.” 1d. at 10a.
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SUMMARY OF ARGUMENT

The court of appeals correctly held that U S. courts |ack
jurisdiction over challenges to the legality of the detention of
aliens captured abroad and detained by the U S mlitary at the
U. S. Naval Base at Guantananp Bay, Cuba.

I. The fundanmental jurisdictional question presented inthis
case is governed by this Court’s decision in Johnson .

Ei sentrager, 339 U.S. 763 (1950). In Eisentrager, the Court held

that U S. courts | acked jurisdiction to consider a habeas petition
filed on behalf of German nationals who had been seized overseas
follow ng the German surrender in Wrld War |1, tried by amlitary
comm ssion, and inprisoned at a U S.-controlled facility in
Ger many. The Court concluded that neither the federal habeas
statutes nor the Constitution conferred such jurisdiction. In
addition, the Court enphatically rejected the argunment that the
Fi fth Amendnent confers rights on aliens held outsidethe sovereign
territory of the United States. 1d. at 784.

Subsequent devel opnents have only reinforced Eisentrager’s

anal ytical foundation. First, Congress has not anmended the habeas
statutes to confer the jurisdiction that this Court held was absent

I n Eisentrager and, indeed, did not enact a proposed anendnent in

t he wake of Eisentrager that would have explicitly conferred such

jurisdiction. Second, this Court has repeatedly reaffirmed

Ei sentrager’s constitutional holding that the Fifth Arendnent does

not apply to aliens abroad. See, e.qg., United States v. Verdugo-

Urquidez, 494 U.S. 259 (1990). Third, the US mlitary has
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det ai ned thousands of aliens abroad in connection with severa
conflicts since 1950, but the U S. courts have not entertained any
habeas petition filed on such an alien s behal f.

Ei sentrager controls the outconme in this case. The Guant anano

detai nees, like the detainees in Ei sentrager, are aliens who were

captured overseas in connection with an armed conflict and have no
connection to the United States. In addition, the Guantanano

det ai nees, |i ke the detainees in Eisentrager, are being held by the

US mnmlitary outside the sovereignterritory of the United States.
It is “undisputed” that Guantanano is not part of the sovereign
United States, Pet. App. 55a (district court), and that concl usion
is conpelled by the express terns of the Lease Agreenents between
the United States and Cuba and the Executive Branch’s definitive
construction of those agreements. Accordingly, U S. courts |ack
jurisdiction to consider clains filed on behalf of aliens held at
Guant anano.

1. Petitioners’ efforts to recast and evade this Court’s

decision in Eisentrager are unavailing. Ei sentrager is not

di stingui shable on the ground that the Guantanano Naval Base is

under the control of the United States. Ei sentrager itself nakes

cl ear that sovereignty, not nere control, is the touchstone of its
jurisdictional rule. Thus, even though the US mlitary
controlled the Landsberg prison in post-war Germany, the

Ei sentrager Court held that the alien prisoners in that facility

| acked access to our courts because they were outside the sovereign

territory of the United States. The sane is equally true with
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respect to the Guantanano det ai nees.

Nor did the Court’s jurisdictional ruling in Eisentrager turn

on the fact that the prisoners were “eneny” aliens. Eisentrager

addressed the restrictions on “the privilege of litigation” that

apply to “aliens, whether friendly or eneny.” 339 U.S. at 777-778

(enmphasi s added). Moreover, this Court has recognized in

subsequent cases that Eisentrager is a seminal decision defining

the rights of all aliens abroad, and not just “eneny” aliens. See,

e.qg., Zadvydas v. Davis, 533 U.S. 678 (2001). And, in any event,
the detainees in this case -- who were captured in connection with
the fighting in Afghani stan and who have been determ ned by the
US mlitary to be eneny conbatants -- plainly qualify as eneny
aliens for any rel evant purposes.

Petitioners also are mstaken in arguing that Eisentrager’s

jurisdictional holding is conditioned on a threshold inquiry into
the legality of an alien’s detention under international |aw
There is no statutory, precedential, or historical basis for this
Court totiethe availability of federal jurisdictionto the nerits
of a detainee’s international lawclains. That is especially true
where, as here, the clains are based on international agreenents --

| i ke the Geneva Convention -- that, as Eisentrager recogni zed, are

not privately enforceable in a court and instead are designed for
enforcenment through political and di plomatic channel s.

[11. Deviating fromthe principles recognized in Eisentrager

in this case would raise grave constitutional concerns. The

Constitution commts to the political branches and, in particular,
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the President, the responsibility for conducting the Nation' s
foreign affairs and mlitary operations. Exercising jurisdiction
over clainms filed on behalf of aliens held at Guantananp woul d
pl ace the federal courts in the unprecedented position of mcro-
managi ng t he Executive’ s handl i ng of captured eneny conbatants from
a distant conbat zone where Anerican troops are still fighting;
require U S. soldiers to divert their attention from the conbat
operations overseas; and strike a serious blowto the mlitary's
intelligence-gathering operations at Guantanano. At the sane tine,
recogni zing jurisdiction over petitioners’ clains would intrude on
Congress’s ability to delineate the subject-matter jurisdiction of
t he federal courts.

| V. The Guantanano detentions are the subject of intense
di pl omati c, congressional, and public consideration. As this Court

observed in Eisentrager, a recognition of the established

jurisdictional limts of the U S. courts does not nean that
detai nees are wthout rights. Rat her, the “responsibility for
observance and enforcenment” of the rights of aliens held abroad
under the law of arned conflict “is upon political and mlitary
authorities,” 339 U S. at 789 n.14, not the courts.

ARGUMENT

U.S. COURTS LACK JURISDICTION TO CONSIDER CLAIMS FILED ON
BEHALF OF ALIENS CAPTURED ABROAD AND HELD AT GUANTANAMO

As this Court has repeatedly reaffirnmed, “[f]ederal courts are
courts of limted jurisdiction. They possess only that power
aut hori zed by Constitution and statute, which is not to be expanded

by judicial decree.” Kokkonen v. Guardian Life Ins. Co. of Am,
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511 U. S. 375, 377 (1994) (citations omtted); see also |nsurance

Corp. of lreland, Ltd. v. Conpagnie des Bauxites de Gui nee, 456

U S 694, 702 (1982); Omen Equip. & Erection Co. v. Kroger, 437

U S 365, 374 (1978); Marbury v. Madison, 5 U S. (1 Cranch) 137,

173-180 (1803). In Eisentrager, this Court held that neither the

federal habeas statutes nor the Constitution itself supplied
jurisdiction over clainms filed by aliens who were captured and hel d
abroad by the U S. mlitary. As both the court of appeals and the

district court recognized, Eisentrager thus governs the sole

guestion presented in this case.

I. UNDER THE FUNDAMENTAL PRINCIPLES RECOGNIZED IN EISENTRAGER,
U.S. COURTS LACK JURISDICTION OVER CLAIMS FILED ON BEHALF OF
GUANTANAMO DETAINEES

A. In Eisentrager, The Court Held That U.S. Courts Lack
Jurisdiction Over Suits Filed By Aliens Detained Abroad

1. Eisentrager arose froma petition for a wit of habeas

corpus filed inthe District Court for the District of Col unbia by
German national s who had been seized by U.S. arned forces in China
after the German surrender in Wrld War 11, tried by mlitary
comm ssion, and detained at a prison controlled by the U S
mlitary in Landsberg, Gernmany. See 339 U S. at 765-767. The
prisoners alleged that their confinement violated the Fifth
Amendnent and ot her provisions of the Constitution, as well as the
“laws of the United States and provisions of the Geneva Conventi on
governing the treatnent of prisoners of war.” 1d. at 767; see J. A
136. They asserted jurisdiction under the federal habeas statutes

as well as under the Constitution itself. See 49-306, Johnson v.
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Ei sentrager, Br. for Resp. at 6, 9-13, 27-43.

The district court dism ssed the habeas petition for |ack of

jurisdiction, but the court of appeals reversed. Eisentrager v.

Forrestal, 174 F.2d 961 (D.C. Cir. 1949). The court of appeals
reasoned that “any person who is deprived of his liberty by
officials of the United States, acti ng under purported authority of
t hat Governnent, and who can show that his confinenment is in
viol ation of a prohibition of the Constitution, has a right to the
wit.” 1d. at 963. The court explained that, inits view, “if a
person has a right to a wit of habeas corpus, he cannot be
deprived of the privilege by an omission in a federal
jurisdictional statute,” and that, accordingly, jurisdictionexists
to entertain a habeas petition filed by such an i ndividual “in sone

di strict court by conpul sion of the Constitution itself.” 1d. at

965, 966 (enphases added). The court rejected the notion that the
fact that the prisoners were aliens, and that they were captured
and confined at all tinmes outside the territory of the United
States, in any way altered that conclusion. [bid.

2. This Court reversed. In an opinion witten by Justice
Jackson, the Court held that U S. courts lacked jurisdiction to

consi der the habeas petition in Ei sentrager because the prisoners

were aliens who were seized abroad and detained outside the
sovereign territory of the United States.

In the first sentence of the Court’s decision, the Court
framed the basic question before it as “one of jurisdiction of

civil courts.” Eisentrager, 339 U S at 765. In the follow ng
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pages, the Court repeatedly underscored the fundanental
jurisdictional nature of its ruling. The Court referred in broad
terms to the Judiciary’s “power to act” vis-a-vis mlitary
authorities with respect to aliens held abroad, id. at 771; the
standi ng of such individuals “to maintain any action in the courts
of the United States,” id. at 776; the “standing [of such
i ndi vi dual s] to demand access to our courts,” id. at 777; and the
“capacity and standing to invoke the process of federal courts,”
id. at 790. Simlarly, the Court discussed “the privilege of
litigation” in US. courts and the use of “litigation [as a]
weapon” by aliens held by mlitary authorities. Id. at 777-779.

In resolving that basic jurisdictional issue, the Court
recogni zed that the federal habeas statutes did not grant
jurisdiction over a petition filed on behalf of aliens held abroad.
As the Court explained, whereas “Congress has directed our courts
to entertain” certain actions on behalf of a citizen “regardl ess of
whether he is within the United States or abroad,” 339 U. S. at 769
(quoting 8 U S.C. 903 (1946)), “[n]Jothing * * * in our statutes”
supports the exercise of jurisdiction over a habeas petition filed
on behalf of an alien held abroad. Id. at 768. Mor eover, the
Court continued, “[a]bsence of support from |legislative or
juridical sources” was “inplicit” in the manner in which the court
of appeal s deci ded the case by reference to “fundanmental s” rat her

than “to statutes.” 1lbid. (quoting Eisentrager, 174 F.2d at 963)

(enphasi s added). The Court thus focused its analysis on the nore

“fundanental []” question whet her the Constitution sonehow
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guaranteed jurisdiction over the prisoners’ clains in the absence
of any statute.®
The Court al so rejected the court of appeal s’ concl usion that,
“although no statutory jurisdiction * * * js given [in this
context],” 339 U.S. at 767, aliens held abroad “are entitled, as a
constitutional right, to sue in sone court of the United States for

a wit of habeas corpus,” id. at 777. The Court enphasized that

aliens are accorded rights under the Constitution and federal |aw
only as a consequence of their presence withinthe territory of the
United States. See id. at 771. Accordingly, the Court explai ned
that the “privilege of litigation” was unavailabletothe aliens in

Ei sentrager because they “at no relevant tine were within any

territory over which the United States i s sovereign, and t he scenes
of their offense, their capture, their trial and their punishnment
were all beyond the territorial jurisdiction of any court of the
United States.” 1d. at 777-778. The Court al so enphasi zed t hat,

as aliens held abroad, the prisoners in Eisentrager had no Fifth

Amendnent rights to invoke. See id. at 781-783.

® The Al_(dah petitioners suggest (at 28-29) that

Ei sentrager held only that jurisdiction was not avail abl e under
one provision of the federal habeas statutes (28 U. S. C. 2243).
That is incorrect. The prisoners in Eisentrager specifically
argued that jurisdiction was conferred by “[t] he habeas corpus
statute (28 U.S.C. 88 2241-2255).”" 49-306 Br. for Resp. at 6
(Summary of Argunent); see also id. at 9 (arguing that Section
2241 supplied “jurisdiction to entertain the petition for the
writ of habeas corpus in the case at bar”). In holding that the
courts lacked jurisdiction, the Court necessarily rejected the
prisoners’ argunent that Section 2241 supplied such jurisdiction.
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At the same tine, the Court stressed the separati on-of - powers
probl ens i nherent in any exercise of jurisdictioninthis uniquely
mlitary context. The Court explained that judicial review of
clains filed on behalf of aliens captured by the US. mlitary and
detained in connection with an armed conflict would directly
interfere with the President’s authority as Conmander in Chief,
whi ch “has been deened, throughout our history, as essential to
war-tinme security.” 339 U S. at 774. Likew se, the Court observed
that “[i]t would be difficult to devise nore effective fettering of
a field commander than to allow the very enemes he is ordered to
reduce to submissionto call himto account in his own civil courts
and divert his efforts and attention fromthe mlitary offensive
abroad to the | egal defensive at hone.” 1d. at 779.

3. Utimately, the Court’s holding that it |acked
jurisdiction rested on two considerations that led the Court to
reject the idea that the Constitution itself supplied jurisdiction
over the habeas petition at issue. First, the detainees in

Ei sentrager were aliens with no connection to the United States.

Second, the detai nees were taken into custody overseas and at all
times were held outside the sovereign territory of the United
States. As explainedin Part |1.C, infra, those sanme consi derations
conpel the conclusion that U S. courts lack jurisdiction over
clainms filed on behalf of aliens captured abroad in connection with

the ongoing fighting in Afghanistan and detai ned at Guant anano.
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B. The Analytical Foundation Of Eisentrager Has Only Been
Reinforced During The Past Half Century

In at least three key respects, the force of the Court’s

decision in Eisentrager has only grown with tine.

1. As explained above, the Court in Eisentrager held that

“nothing * * * in our statutes” conferred jurisdiction over the
habeas petition at issue. 339 U S. at 768. Congress is presuned
to be aware of this Court’s decisions. It has legislated in the
area of federal habeas jurisdiction on several occasions since
1950. Yet Congress has never anended the habeas statutes to
provide the jurisdiction that this Court held was absent in

Ei sentrager. See Lorillard v. Pons, 434 U S. 575, 580 (1978)

(“Congress is presuned to be aware of an adm ni strative or judici al
Interpretation of a statute and to adopt that interpretation when

It re-enacts a statute wi thout change”); see also Keene Corp. V.

United States, 508 U.S. 200, 212 (1993).

At the sane tinme, the current habeas statute is “very nuch the

sane” as the statute in effect at the tinme of Ei sentrager. Pet .

App. 18a; see 49-306 U.S. Br. at 2-3 n.1. Section 2241 of title 28
has been anended only once since 1950. In 1966, Congress added
subsection (d), which relates to federal jurisdiction over clains
filed on behalf of prisoners detained pursuant to state-court
convictions. See 28 U . S.C. 2241 anendnents; Act of Sept. 19, 1966,
Pub. L. No. 89-590, 80 Stat. 1214. Although Congress has narrowed
federal habeas jurisdiction since 1950 over certain types of
clainms, see, e.q., Antiterrorismand Effective Death Penalty Act,
Pub. L. No. 104-132, 110 Stat. 811, it has never broadened habeas
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jurisdiction to cover the sort of clains at issue in Eisentrager.

There was, however, one failed legislative attenpt to create

such jurisdiction in the imediate aftermath of Eisentrager. In

February 1951, a bill was introduced in Congress “[p]roviding for
the i ncreased jurisdiction of Federal courts in regard to the power
to issue wits of habeas corpus in cases where officers of the
United States are detaining persons in foreign countries,
regardl ess of their status as citizens.” H R 2812, 82d Cong., 1st
Sess. The bill provided “[t]hat the district court of the United
States is given jurisdiction to issue wits of habeas corpus
inquiring into the legality of any detention by any officer, agent,

or enployee of the United States, irrespective of whether the

detention is in the United States or in any other part of the

world, and irrespective of whether the person seeking the wit is

a citizen or an alien.” | bid. (enphasis added). The bill was

never voted out of committee, nuch | ess enacted into | aw.
Princi ples of separation of powers and stare decisis strongly

counsel against revisiting Eisentrager and revising the habeas

statutes in a manner that Congress itself considered and rejected.

See Patterson v. McLean Credit Union, 491 U. S. 164, 175 n.1 (1989)

(“As we reaffirmtoday, considerations of stare decisis have added

force in statutory cases because Congress may alter what we have
done by anending the statute.”); id. at 172; accord H lton v. South

Carolina Pub. Ry., 502 U S. 197, 202 (1991) (“Congress has had

al nost 30 years in which it could have corrected our decision * * *

if it disagreed with it, and has chosen not to do so.”).
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Since Eisentrager, this Court also has repeatedly enphasi zed

its reluctance to presune that Congress intends a federal statute
to have extraterritorial application. As the Court observed in

Sale v. Haitian Centers Council, Inc., 509 U S. 155 (1993), a case

involving a challenge to the United States’ treatnent of Haitian
refugees who were intercepted on the high seas and tenporarily
detained at Guantanano, “Acts of Congress nornally do not have
extraterritorial application unless such an intent is clearly
mani fested,” and “[t] hat presunption has special force when we are
construing treaty and statutory provisions that may i nvol ve foreign
and mlitary affairs for which +the President has unique

responsibility.” Id. at 188 (citing United States v. Curtiss-

Wight Export Corp., 299 U S. 304, 319 (1936)). Those deci sions

bol ster the Eisentrager Court’s refusal to interpret the federa

habeas statutes to confer jurisdiction over challenges by aliens
hel d outside the United States.

2. During the past 50 years, the Court also has repeatedly
reaffirmed the principle that the Fifth Arendnent does not apply to

al i ens abroad. Three Terns ago in Zadvydas v. Davis, 533 U S. 678,

693 (2001), the Court stated that “it is well established that
certain constitutional protections available to persons inside the
United States are unavailable to aliens outside of our geographic
borders.” In support of that proposition, the Court cited

Ei sentrager and United States v. Verdugo-Urquidez, 494 U. S. 259

(1990), wth the parenthetical explanation that the “Fifth
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Amendnent’s protections do not extend to aliens outside the
territorial boundaries” of the United States. 533 U S. at 693.

I n Verdugo-Urquidez, 494 U S. at 266, the Court held that the

Fourth Amendnent does not apply extraterritorially to a search or
seizure of property owned by a nonresident alien outside the
sovereign territory of the United States. The Court carefully
grounded that decision on its precedents recognizing that the
Constitution does not extend “wherever the United States Gover nment
exercises its power” and, in particular, does not extend to aliens
outside the sovereign territory of the United States. |d. at 269;
see id. at 268-271. In illustrating that principle the Court

relied on Eisentrager, which, the Court explained, “rejected the

claimthat aliens are entitled to Fifth Arendnent rights outside
the sovereign territory of the United States.” 1d. at 269. As the

Court stressed, Eisentrager’s “rejection of extraterritorial

application of the Fifth Anendnent was enphatic.” 1bid.

The Court in Verdugo-Urquidez also reaffirnmed the practica

and separation-of-powers concerns underlying Eisentrager. The

Court observed that, “[n]ot only are history and case | aw agai nst

[ Ver dugo- Ur qui dez], but as pointed out in [Eisentrager], the result

of accepting his claim would have significant and del eterious
consequences for the United States in conducting activities beyond
its boundaries.” 494 U S. at 273. As the Court explained, “[t]he
United States frequently enploys Arned Forces outside this country
-- over 200 times in our history -- for the protection of Anerican

citizens or national security,” and holding that the Constitution
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applied to aliens abroad “could significantly disrupt the ability
of the political branches to respond to foreign situations
involving our national interest.” Id. at 273-274. Any
restrictions on the political branches’ conduct of such foreign
operations, the Court adnoni shed, “nust be i nposed by the political
branches t hrough di pl omati ¢ understandi ng, treaty, or |legislation,”

and not by the courts. [d. at 275. See also DeWbre v. Kim 123 S.

Ct. 1708, 1730 (2003) (citing Eisentrager).

3. The actions of the U S. arned forces and courts since

Ei sentrager al so have reinforced the basic principles reflected in

that decision. |In Ei sentrager, the Court enphasi zed that there was

no historical practice of U S. courts exercising jurisdiction over
the clainms of aliens held by the mlitary outside the territory of

the United States. See 339 U. S. at 768-777. Si nce Ei sentrager,

this Nation has engaged the arned forces in nunerous arned
conflicts, including in Korea, Vietnam Iraq, and Bosni a. The
mlitary has captured and detained thousands of aliens abroad in
connection with those conflicts. Yet, until the Ninth Crcuit’s
di vi ded panel decision in Gherebi v. Bush, 352 F.3d 1278 (2003)
(opinion by Reinhardt, J.), discussed infra, no court had ever
recogni zed jurisdiction over a claim filed on behalf of such a

det ai nee. ®

®Inits brief in Eisentrager, the government explained that
any attenpt to exercise habeas jurisdiction over aliens held by
the U S mlitary in the territory of another country would be
inconsistent with the territorial reach of the wit of habeas
corpus at conmon law. See 49-306 U S. Br. at 33-49. Certainly
not hi ng has changed since Eisentrager that would call into doubt
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C. Under Settled Law, U.S. Courts Lack Jurisdiction Over
Claims Filed On Behalf Of Aliens Held At Guantanamo

Both the court of appeals (Pet. App. 18a) and the district

court (id. at 62a) below carefully examnmned Eisentrager and

correctly concluded that it applies with full force to the
Guant ananp det ai nees. First, the Guantananop detai nees, |ike the

detai nees in Eisentrager, are aliens with no connection to the

United States. The detainees at issue here are foreign nationals
of Australia, Geat Britain, and Kuwait. They were concededly
captured in Afghanistan or Pakistan, taken into U S. custody
overseas, and were transferred to Guantanano. See Al _Odah, No. 03-
343 (AO, Br. 2; Rasul, No. 03-334 (R), Br. 3.

Second, the Guantananp detainees, |ike the detainees in

Ei sentrager, are being held by the US mlitary outside the

sovereign territory of the United States. As the district court
stated, “[i]t is undisputed, even by the parties, that Guantanano
Bay is not part of the sovereign territory of the United States.”
Pet. App. 55a. That conclusion is conpelled by the terns of the
Lease Agreenents pursuant to which the United States occupies
Guant anano, and the Executive Branch’s definitive construction of
those agreenents. As di scussed above, although Cuba “consents” to
permt the United States to “exercise conplete jurisdiction and
control” of the base, the 1903 Lease Agreenent explicitly provides
that Cuba retains “ultimate soverei gnty” over the naval base. 1903

Lease Agreenent art. IIIl, supra.

the traditional limts on the wit at comon | aw
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The 1903 Lease Agreenent was executed in both English and
Spani sh, and both authoritative texts confirm Cuba’ s ongoing
soverei gnty over Guantanano Bay. The Spani sh phrase in Article 111
for “ultimate sovereignty” is “soberania definitiva.” The word
“definitiva” belies petitioner’s assertion that “ultinmate” as used
in Article Ill neans only “eventual.” Instead, it is defined in

Di ccionari o Sal amanca 472 (1996) as “que no admte canbios,” or, in

English, “not subject to change.” Simlarly, “ultimte” itself is
nore naturally defined in this context as “basic, fundanental

original, primtive.” Wbster’'s Third Newlnternational Dictionary

2479 (1993). As this Court explained in United States v.
Percheman, 32 U. S. (7 Pet.) 51, 88 (1833), “[i]f the English and
the Spanish parts [of a treaty] can, w thout violence, be nade to
agree, that construction which establishes this conformty ought to
prevail.” Thus, the terns “definitiva” and “ultimate” are equally
understood to affirmCuba’ s sovereignty over the | eased territory.’

O her provisions of the Lease Agreenents are consistent with
t he concl usi on t hat Cuba retai ned soverei gnty over Guant anano. For
exanpl e, the 1903 Lease Agreenent states that the United States

only may exercise jurisdiction and control over Guantanano “during

the period of [its] occupation” of Guantanano. 1903 Lease

" Furthernore, as noted above, the 1903 Lease Agreenent
states that “the United States recognizes the continuance of the
ultimate sovereignty of the Republic of Cuba over [Guantananp].”
1903 Lease Agreenent art. Ill (enphasis added). As Judge G aber
expl ained in Gherebi, “the Lease’'s use of the word ‘continuance’
denotes the ongoing nature of Cuba’s ‘ultimate sovereignty’ over
Guant anano,” and bol sters the concl usion that Cuba retained such
sovereignty. 352 F.3d at 1307 (enphasis in original).
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Agreenent art. Ill (enphasis added). That |anguage i s consistent
with the understanding that the United States wll not always
occupy Guantanamp.® Moreover, the Supplenmental Lease inposes
conditions on the United States’ use of Guantanano that belie any
claimthat the United States is sovereign over Cuantanano. For
exanpl e, the Suppl enental Lease specifies that the United States
may not use Guantanano for “commercial” or “industrial” purposes.
Suppl enent al Lease, art. I11.

As this Court has explained, the “determ nati on of sovereignty
over an area is for the |l egislative and executive departnents,” and
not a question on which a court may second-guess the political

branches. Vernilya-Brown Co. v. Connell, 335 U. S. 377, 380 (1948);

cf. Jones v. United States, 137 U S. 202, 212 (1890) (“Who is the

sovereign, de jure or de facto, of a territory is not a judicial,

but a political question, the determination of which by the
| egislative and executive departnments of any governnent
conclusively binds the judges, as well as all other officers

citizens and subjects of that governnent.”). More generally, the
Court has acknow edged that the Franmers of our Constitution sought

to ensure that the Executive “speak[s] for the Nation with one

® Indeed, in 1996 Congress declared that it is “[t]he policy
of the United States * * * [t]o be prepared to enter into
negotiations with a denocratically el ected governnent in Cuba
either to return the United States Naval Base at Guantanano to
Cuba or to renegotiate the present agreenent under nutually
agreeable terns.” 22 U . S.C. 6061(12).
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voice in dealing with other governnments.” Crosby v. National

Foreign Trade Counsel, 530 U.S. 363, 381 (2000).°

In Gherebi v. Bush, 352 F.3d 1278 (2003), a divided panel of

the Ninth Crcuit held “that, at I|east for habeas purposes,

Guantanano is a part of the sovereign territory of the United
States.” 352 F.3d at 1290 (enphasis added). This Court has never

di stingui shed between sovereignty for habeas purposes and

sovereignty for all other purposes. Mor eover, the judici al

recognition of even limted sovereignty in contravention of the
Executive' s position is problematic. As Judge G aber observed in
Gherebi, “[t]he majority today declares that the United States has
sovereignty over territory of a foreign state, over the objections

of the executive branch,” and despite the fact that “both parties

to the Guantanano Lease and its associated treaties -- Cuba and t he
United States (through the executive branch) -- nmmintain that
GQuantanano is part of Cuba.” 1d. at 1312. In Iight of those

practical problens and the unanbiguous ternms of the Lease
Agreenents, there is no basis for adopting the Ninth Crcuit’s

novel conception of sovereignty.™

° The Executive Branch opinions cited by petitioners (R Br.
43) are not to the contrary. |Indeed, those opinions, which
address issues far afield fromthe question presented here,
specifically recognize that the United States’ Lease Agreenents
W th Cuba reserve to Cuba the “ultinmte sovereignty” over
Guant anano, 35 Op. Att’'y Gen. 536, 537 (1929) (quoting Lease
Agreenent), and that, under those agreenents, Guantanano thus
lies “outside the territorial United States,” 6 Op. Of. Legal
Counsel 236, 238 (1982) (enphasis added).

' In Gherebi, the Ninth Grcuit (Judge Reinhardt, joined by
Senior District Judge Shadur) held that Ei sentrager does not
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* * * *x *

I n short, the sanme principles on which Ei sentrager is grounded

conpel the conclusion that U S. courts lack jurisdiction over
clainms filed on behalf of aliens captured abroad and detai ned at
Guant anano.

II. PETITIONERS’ ATTEMPTS TO RELITIGATE AND EVADE EISENTRAGER ARE
UNAVAILING

None of the petitioners in this case has suggested that

Ei sentrager is no |longer good law, nuch less formally requested

this Court to revisit the result or reasoning of Eisentrager.

I nstead, petitioners focus their efforts, first, on renewing the

central statutory argunent nade and rejected in Eisentrager and,

second, on attenpting to circunvent Eisentrager based on factual

distinctions that are of no consequence under Eisentrager’s own

terns.

apply to the Guantanano det ai nees either (1) because the United
St ates exerci ses sovereignty over Guantanano “at |east for habeas
pur poses,” 352 F.3d at 1290, an argunent that fails for the
reasons di scussed above, and that petitioners thensel ves have not
advanced in this case; or (2) because the United States exercises
territorial jurisdiction and control over Guantananob, an argunent
that fails for the reasons di scussed below (Part 11.B, infra).
Judge Graber dissented in CGherebi, concluding that Eisentrager
was controlling. 352 F.3d at 1305. The other lower courts to
have considered the issue have agreed with Judge Graber’s view.
See Pet. App. 18a (D.C. Circuit); id. at 62a (Judge Kol l ar-
Kotelly); Coalition of Cergy v. Bush, 189 F. Supp. 2d 1036,
1046-1050 (C.D. Cal.) (holding that Guantananp detai nees are
simlar “[i]n all key respects” to the prisoners in Eisentrager),
aff’d in part and vacated in part, 310 F.3d 1153, 1164 n.4 (9th
Cir. 2002) (observing in dictum“[Eisentrager] well matches the
extraordi nary circunstances” of the Guantanano detentions), cert.
denied, 123 S. . 2073 (2003); Gherebi v. Bush, 262 F. Supp. 2d
1064, 1066-1067, 1069-1071 (C.D. Cal. 2003) (Ei sentrager “conpels
di smssal” of the petition filed on behalf of a Guantanano
detainee), rev'd, 352 F.3d 1278.




32

A. Petitioners’ Overarching Statutory Arguments Cannot Be
Reconciled With Eisentrager

Petitioners first urge a construction of the habeas statutes
that essentially ignores, and in any event cannot be reconciled

with, this Court’s decision in Ei sentrager. Petitioners’ central

subm ssion to this Court is that Congress has “expressly” granted
jurisdiction over the clains at issue. AOBr. 13; see id. at 17-
25; R Br. 11-30. In particular, petitioners argue that “[t]he
district court had jurisdiction over the petitions for habeas
corpus pursuant to 28 U S.C. 8§ 2241,” which “grants the federa
courts power to review Executive detentions ‘in violation of the
Constitution or laws or treaties of the United States.”” R Br. 7
(quoting 28 U S.C. 2241(c)(3)); see AO Br. 15-17. That argunent

was unavailing at the tinme of Eisentrager and, in the wake of

Ei sentrager and the statutory history discussed in Part |.B above,

the argunent is no nore availing today.

The Eisentrager Court held that “[nJothing * * * in our
statutes” confers jurisdiction over a claimfiled on behalf of an
alien who “at no relevant tinme” has been within the sovereign
territory of the United States. 339 U S. at 768. That hol di ng was
necessary to the Court’s conclusion that it |acked jurisdictionin

Ei sentrager. The current version of Section 2241 is the sane in

all pertinent respects as the statute in effect at the tinme of

Ei sentrager. Pet. App. 18a. Accordingly, Section 2241 cannot

confer any jurisdiction today that it did not supply then. That
conclusion is only bolstered by the fact that the one bill that was

i ntroduced in the wake of Eisentrager that would have purported to




33
confer the type of habeas jurisdiction that this Court found absent

in Eisentrager |anguished in conmittee. See Part |.B, supra.

Petitioners contend that the habeas statute nust be read to
confer jurisdiction over the clains at issue in this case in order
to avoid “serious constitutional problenis]” under the Fifth
Amendnment. R Br. 10 (quoting Zadvydas, 533 U. S. at 692); see id.
at 17; see AOBr. 23-24. That argunent, too, cannot be reconciled

with Eisentrager. As discussed above, this Court rejected the

argurment that, “although no statutory jurisdiction * * * is given

[in this context],” Eisentrager, 339 US. at 767, aliens held

abroad nonet hel ess “are entitled, as a constitutional right, to sue

in sone court of the United States for a wit of habeas corpus,”

id. at 777. Moreover, to the extent that petitioners argue that
the Fifth Arendnent should influence the Court’s interpretation of
the habeas statutes, that argunent also was raised and soundly

rejected in Eisentrager

The Eisentrager Court held that the Fifth Amendnent -- the

provi si on on which petitioners base their constitutional-avoi dance
argunent -- does not apply extra-territorially to aliens held
outside the sovereign United States. See id. at 781-783. Thi s
Court has repeatedly affirned that the “Fifth Amendnment’s
protections do not extend to aliens outside the territorial
boundaries” of the United States. Zadvydas, 533 U.S. at 693

Those constitutional protections therefore do not extend across the

Florida Strait to Cuba, including the sovereign territory of Cuba
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that the United States occupies at Guantanano under the terns of
its Lease Agreenments with Cuba.

The Rasul petitioners argue (Br. 21) that holding that U.S.
courts lack jurisdiction over habeas petitions filed on behalf of
aliens held abroad “woul d rai se grave constitutional doubts under
t he Suspension Clause.” See U.S. Const. Art. I, 8 9, d. 2. That

argunent is refuted by Eisentrager as well. One of the principal

argunents nade in Eisentrager was that the Suspension C ause

required the courts to exercise jurisdiction (see 49-306 Br. for

Resp. at 27-42), and both the court of appeals’ decision in

Ei sentrager (see 174 F.2d at 965-966 & n. 20) and t he opi nion of the

di ssenting Justices in Eisentrager (see 339 U.S. at 791 n.1, 798)

were prem sed on that erroneous understanding. The Court in

Ei sentrager, however, rejected the argunent that the “prisoners are

entitled, as a constitutional right, to sue in sone court of the

United States for a wit of habeas corpus.” |[d. at 777.
Nothing in INS v. St. Cyr, 533 U S 289 (2001), on which

petitioners rely (R Br. 21-22; AO Br. 18), is to the contrary.
St. Cyr holds only that, absent a clear statenent from Congress,
statutes should be interpreted not to repeal pre-existing habeas
corpus jurisdiction in order to avoid raising constitutional
problenms. See 533 U.S. at 298-303. But there is no constitutional

problem to “avoid” here. This Court held in Eisentrager that

“InJothing in the text of the Constitution” extends a right to
petition for habeas corpus to aliens abroad, “nor does anything in

our statutes.” Eisentrager, 339 U.S. at 768. @G ving non-resident
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aliens a right to habeas <corpus far from avoiding any
constitutional problenms would contravene |ong-settled precedent.
See id. at 769, 776-777. Accordingly, St. Cyr’s interpretive
principles are inapplicable here. See 533 U.S. at 299-303.
The nore relevant interpretative principle is this Court’s

warning in Ronero v. International Term nal Operating Co., 358 U. S.

354, 370 (1959), about the “di scovery of new, revol uti onary nmeani ng
in reading an old judiciary enactnment.” This Court shoul d reject
petitioners’ invitationto discover a“revol utionary” newconponent
of federal jurisdiction -- the judicial power to review clains
filed on behalf of aliens held by the US mlitary abroad in
connection with an arned conflict -- that not only never has been
recogni zed in the past but was expressly rejected by this Court

more than 50 years ago in Eisentrager. 339 U.S. at 768.'

" The Al_Odah petitioners al so suggest that the federa
guestion statute (28 U.S.C. 1331) supplies the jurisdiction that
this Court held was absent in Eisentrager, suggesting that “this
is a routine APA case in which the federal courts have
jurisdiction under section 1331.” See AO Br. 13-15. That
argunent fails. |In Eisentrager, the Court stated in broad terns
that “[n]Jothing * * * in our statutes” confers jurisdiction over
a claimfiled on behalf of an alien who “at no relevant tine” has
been within the sovereign territory of the United States. 339
US at 768. It is unimginable that the Court that reached that
fundamental conclusion in Eisentrager would have permtted the
sane prisoners to invoke the jurisdiction of the U S. courts if
they had sinply asserted jurisdiction under the federal question
statute (which has been in effect since 1875). Furthernore,
giving effect to petitioners’ reading of Section 1331 woul d nean
that U.S. courts would have jurisdiction to entertain a | awsuit
filed by an alien anywhere in the world, including on the
battl efield in Afghani stan, as |long as the action challenges a
violation of federal law. Jurisdictional statutes are subject to
the sane presunption against extraterritoriality as other
statutes. There is no indication in the text or history of
Section 1331 that Congress intended it to apply
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B. There Is No Basis For Carving A “Guantanamo Exception”
Out Of Eisentrager’s Sovereignty-Based Rule

Al t hough they have conceded that Guantanano is outside the
sovereignty territory of the United States, Pet. App. 554,

petitioners nonethel ess argue that Eisentrager is inapplicable on

the ground that Guantananp is “under U. S. jurisdiction and
control.” See AOBr. 34; see id. 34-38; R Br. 41-46. The pane

maj ority in Gherebi distinguished Ei sentrager on simlar grounds.

See 352 F.3d at 1286-1290. For several reasons, the courts bel ow
(see Pet. App. l4a-17a; id. at 55a-63a), as well as Judge Graber in
Gherebi (see 352 F.3d at 1305-1306), correctly rejected that
argunent .

1. To begin with, petitioners’ argunent cannot be squared

with Eisentrager’s own terns. As di scussed above, Ei sentrager

makes clear that its jurisdictional holding is based on
sovereignty, and not on mall eabl e concepts |i ke de facto control
See Pet. App. 16a; id. at 55a; Gherebi, 352 F.3d at 1305 (“A

straightforward reading of [Eisentrager] mnmmkes it clear that

‘sovereignty’ is the touchstone * * * for the exercise of federal
courts’ jurisdiction.”) (G aber, J., dissenting). |In particular,
i n explaining why “the privilege of litigation” did not extend to

the aliens in Eisentrager, the Court stated that the “prisoners at

no relevant time were within any territory over which the United

States is sovereign.” 339 U S at 777-778 (enphasis added).

extraterritorially, and any such application would raise serious
constitutional concerns in cases, such as this, that challenge
t he Executive s conduct of foreign affairs.
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The Ei sentrager Court’s treatnent of Ex parte Quirin, 317 U. S.

1 (1942), and In re Yamashita, 327 U.S. 1 (1946), underscores that

sovereignty, not nerely jurisdiction or control, is the key, and
that petitioners’ efforts to rely on cases like Qirin and
Yanmashita are m sguided. In Quirin and Yamashita, the Court
exerci sed jurisdiction over habeas petitions of eneny aliens (and,

in Qirin, an eneny conbatant who was presunmed to be a U S

citizen). The Eisentrager Court, however, distinguished those
cases on the ground that the aliens were captured and detained
within US territory. As the Court noted, Quirin was brought by
aliens who were apprehended “in the United States.” 339 U S. at
780. Simlarly, the habeas petition in Yamashita was brought by an
alien who was captured and detained in the Philippine Islands --
then an insular possession of the United States. As the Court

expl ai ned, “[b]y reason of our sovereignty at that tinme over these

I nsul ar possessions, Yamashita stood nmuch as did Quirin before
American courts” -- i.e., he was “wthin territory of the United
States.” 339 U.S. at 780 (enphasis added). The dissenters in

Ei sentrager |ikew se understood that sovereignty was the key to the

Court’s distinction of Quirin and Yanashita. See id. at 795
(“Since the Court expressly disavows conflict with the Quirin and
Yamashi ta decisions, it nust be relying not on the status of these
petitioners as alien enemny belligerents but rather on the fact that
they were captured, tried and i npri soned outside our territory.”).

Ei sentrager’s treatnent of Quirin and Yanashita thus reaffirns that

the key to the Court’s deci sion was the prisoners’ status as aliens
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outside U S sovereign territory, and denonstrates that
petitioners’ efforts to rely on Quirin and Yamashita (and habeas
petitions filed by citizens) are m sguided. See R Br. 15-16.
2. Simlarly, if US. jurisdiction or control over foreign

territory, and not sovereignty, were the benchmark, then the

prisoners in Eisentrager thenselves would have been entitled to
judicial review of their habeas clains. The Landsberg prison in
Germany was unm stakably under the control of the United States
when Ei sentrager was held there. | ndeed, it is hard to imagine
that the United States would ever detain mlitary prisoners in a

facility over which it lacked control. The Court in Eisentrager

noted that the prisoners at issue in Eisentrager were under the

custody of the “Anerican Arny officer” who was the “Comandant of
Landsberg Prison” and it referred to the hundreds of cases -- |ike

Ei sentrager -- involving “aliens confined by Anerican mlitary

authorities abroad.” 339 U S. at 766, 768 n.1 (enphasis added).
Justice Black was even nore direct in his dissenting opinion,
stating that “[w]e control that part of Germany we occupy.” Id. at
797. The United States controls Guantananp subject to the terns
and conditions of its Lease Agreenents with Cuba, but -- as this

Court nmde clear in Eisentrager -- in the absence of sovereiagnty,

the exercise of such control does not entitle the aliens held at

Quantanano to the privilege of litigating in U'S. courts.'?

> The conclusion that the United States exercised control
over the Landsberg mlitary prison is further denonstrated by the
i nstrunments governing the allied occupation of Germany.
Paragraph 2(i) of the Cccupation Statute (C. A App. 332)
explicitly reserved “[c]ontrol” over the “Gernman prisons” to the



39
3. This Court has recognized that leased U S nilitary
installations abroad are outside the sovereign territory of the
United States, even though such facilities are vital to the conduct
of the United States’ foreign affairs abroad precisely because t hey
provi de an area renoved fromthe sovereign territory of the United
States, yet indisputably within the control of U S. arned forces.

In United States v. Spelar, 338 U S. 217, 219 (1949), the Court

held that a U S. mlitary base | eased i n Newf oundl and was “subj ect
to the sovereignty of another nation,” not “to the sovereignty of
the United States,” and therefore fell within the “foreign country”
exception to the Federal Tort Clains Act. The base in Spelar was
governed by “the sane executive agreenent and | eases” as the U. S.
mlitary base in Bernmuda. 1d. at 218. This Court in Vermlya-
Brown recognized in turn that the United States’ rights over the
base in Guantanano are “substantially the sanme” as its rights over
the base in Bernuda. 335 U. S. at 383; see Pet. App. 15a.

4. Petitioners’ reliance on the “Insular Cases” -- in which
the Court has recognized that certain constitutional rights or
privileges nmay extend to inhabitants of American territories or

i nsul ar possessions -- is msplaced. Guantanano is not a U S

occupyi ng powers. And the United States, through the U S. High
Commi ssi oner for CGermany, exercised exclusive control as an
occupying force over the American zone in Gernmany, including the
Landsberg prison. See Staff of the Senate Comm on Foreign

Rel ations, 92d Cong., 1st Sess., Docunents on Germany, 1944-1970
at 165 (Comm Print 1971) (Charter of the Allied (Wstern) High
Comm ssion for Germany, para. 3, signed by the Foreign Mnisters
of France, the United Kingdom and the United States, June 20,
1949) .
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territory, or even an unincorporated territory |i ke Guamor Puerto
Rico. The Constitution gives to Congress the power to recognize
and regul ate Anmerican territories. See U S. Const. Art. 1V, 8§ 3,

C. 2, Torres v. Puerto Rico, 442 U.S. 465, 469-470 (1979).

Congress has exercised that authority and an entire title of the
United States Code (Title 48) is devoted to “Territories and

»13  @uantananmo is not addressed in Title 48

I nsul ar Possessi ons.
because it is not a U S. territory or insular possession. It is a
| eased mlitary base on foreign soil, just |ike numerous other
mlitary bases occupied by the United States around the world. See

Spelar, 338 U S. at 219; Vermilya-Brown, 335 U S. at 385.

Guant anano i s not conparable to the former Trust Territory of

M cronesia. See Pet. App. 16a-17a; 48 U.S.C. 1901 et seq. Quite

* When Congress recognizes U.S. territories, it carefully
delineates the rights and privileges that extend to the residents
of such territories. See, e.q., 48 U S.C. 734 (“statutory |aws
of the United States not locally inapplicable * * * shall have
the sane force and effect in Puerto Rico as in the United
States”); 48 U.S.C. 737 (stating that “rights, privileges, and
immunities” of U S citizens shall be respected in Puerto Rico
“to the sane extent as though Puerto Rico were a State of the
Union”); 48 U.S.C. 1421b(l) (“Bill of rights” governing Guam
includes “privilege of the wit of habeas corpus”); 48 U. S C
1561 (“Bill of rights” governing Virgin |Islands; includes
“privilege of the wit of habeas corpus”); 48 U S.C. 1661, 1662,
1662a (recognizing U. S. sovereignty over Tutuila, Mnua, eastern
Sanpa, and Swai ns Island; stating that amendnents to the
constitution of American Sanpa, as approved by the Secretary of
the Interior pursuant to executive order, and which includes
privilege of the wit of habeas corpus, nay be nade only by Act
of Congress); 48 U. S.C 1801 (historical and statutory notes)
(approvi ng Covenant to Establish a Coomonweal th of the Northern
Mariana Islands in Political Union with the United States of
Anerica and incorporating Constitution of the Northern Mriana
| sl ands which includes privilege of wit of habeas corpus).
Congress has not enacted any such legislation with respect to
Guant anano.
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unlike the Trust Territory of Mcronesia, the United States
occupi es Guantanano pursuant to a | ease that explicitly recogni zes
that Cuba retains sovereignty over Guantanano. By contrast, no
ot her sovereign authority existed at the tine of the appoi nt ment of
the United States as admnistrator of the Mcronesia Trust
Territory. See Trusteeship Agreenent for the Forner Japanese
Mandat ed | sl ands, July 18, 1947, 61 Stat. 3301, T.1.A S. No. 1665.
Li kewi se, the United States’ operation of Guantanano does not share
any of the civilian governnmental attributes of its special role
with respect to the Trust Territory in Mcronesia, and
responsibility to “nurture the Trust Territory toward self-

governnent.” Gale v. Andrus, 643 F.2d 826, 830 (D.C. Cir. 1980);

see 48 U. S.C. 1681(a).™

Nor i s Guantanano conparabl e to the Panama Canal Zone, which,
until the United States withdrew from the Zone, was viewed as an
uni ncorporated territory of the United States and was the subject
of extensive legislation. See 48 U S.C. 1301 et seq. (1946). The
Fifth Crcuit held that Congress had extended sonme constitutional
rights to the Panana Canal Zone, but the exercise of jurisdiction
in those cases was based on the fact that Congress had established

a US federal district court of the Canal Zone with appellate

4 See, e.qg., Proclamation No. 5564, 51 Fed. Reg. 40, 399
(1986) (establishing the Northern Mariana |Islands as United
States territory); J. Res. of Mar. 24, 1976, Pub. L. No. 94-241,
90 Stat. 263 (Covenant to Establish a Conmonweal th of the
Northern Mariana Islands in Political Union with the United
States of America); Act of Nov. 8, 1977, Pub. L. No. 95-157, 91
Stat. 1265 (establishing a U S. District Court in the Northern
Mari ana | sl ands).
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review by the Fifth Grcuit. See 22 U.S.C. 3841(a) (repealed).®
Qobviously there is no anal ogous district court with jurisdiction
over Quantanano, nor has Guantananp ever been treated as an
uni ncorporated territory of the United States. Moreover, as Judge
G aber explained in Gierebi, the differences between the | anguage
of the Guantananp Lease Agreenents and the Panana Canal Treaty if
anyt hi ng only bol ster the concl usion that Cuba retained sovereignty
over Quantananp. 352 F.3d at 1311 (dissenting)."®

5. Wien the United States is occupying a foreign land for
general mlitary purposes, the Court has held that the occupied
area remmins foreign soil and “cannot be regarded, in any
constitutional, legal, or international sense, a part of the
territory of the United States.” Neely v. Henkel, 180 U S. 109,
119 (1901). In Neely, this Court considered the mlitary’s
occupation and control of Cuba follow ng the Spanish-Anerican \War
-- the war that led to the current Guantanano | ease arrangenent.

When Neely arose, “the Island of Cuba was ‘occupied by’ and was

' See United States v. Husband R (Roach), 453 F.2d 1054,
1057 (5th Gr. 1971), cert. denied, 406 U S. 935 (1972);
&overnnent of the Canal Zone v. Scott, 502 F.2d 566, 568, 570
(5th CGr. 1974); &overnnent of the Canal Zone v. Yanez P
(Pinto), 590 F.2d 1344, 1351 (5th G r. 1979).

' Petitioners cite United States v. Lee, 906 F.2d 117 (4th
Cr. 1990) (per curiam, for the proposition that crines
commtted at Guantananop may be prosecuted in the U S. courts.
But petitioners overlook that the court in Lee exercised
jurisdiction over an indictnment pursuant to 18 U S.C. 7 (1988),
whi ch extended the crimnal |aw extraterritorially to “crimnes
commtted outside the jurisdiction of a state or district court.”
906 F.2d at 117 n.1 (enphasis added). That certain | ans may
apply extraterritorially to Guantanano only reinforces the
conclusion that the base |lies outside the United States. See
Pet. App. 1l4a.




43
‘under the control of the United States.’” 180 U.S. at 115
Moreover, the treaty pursuant to which the United States occupied
Cuba did not place a limt on the termof such occupancy. 1d. at

116 (quoting treaty provisions). But this Court nonetheless held

that Cuba was “a foreign country or territory,” id. at 115
(emphasis in original), and not, “in any * * * sense, a part of the

territory of the United States,” id. at 119.

If the island of Cuba was not U S. territory when the United
States occupied and controlled it after the Spani sh-Anmerican War,
then a fortiori Cuba (including Guantanamp) is not U S. territory
t oday. That conclusion is underscored by the terns pursuant to
which the United States | eases Guantanano from Cuba, which place
the United States in an inferior position at Guantanano than the
one that it occupied with respect to Cuba at the tinme of Neely
See also Flem ng v. Page, 50 U S. (9 How.) 603, 614-615 (1850).

C. The Reasoning Of Eisentrager Is Not Limited To Aliens Who
Are Acknowledged “Enemy” Aliens

1. Petitioners argue that Eisentrager is inapplicable on the

ground that the detainees in this case are not “eneny” aliens. See
AO Br. 26-27. The courts below correctly rejected that argunent.

Pet. App. 6a-13a; see id. at 5la-55a. Although the Eisentrager

Court referred to the prisoners as “eneny aliens,” its holding did
not depend on the aliens’ status as “enemes.” Rat her, as

expl ai ned above, the key to Eisentrager’s constitutional analysis

was the fact that the aliens had no connection at any tinme to the

sovereign territory of the United States. 1d. at 1lla.
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The Eisentrager Court enphasized that “the privilege of

litigation has been extended to aliens, whether friendly or eneny,

only because permtting their presence in the country inplied
protection.” 339 U S. at 777-778 (enphasi s added). The dissenters

in Eisentrager |ikew se recognized that the Court’s decision

“inescapably” applied to “any alien who is subject to our
occupati on governnent abroad, even if he is neither eneny nor
bel |l i gerent and even after peace is officially declared.” 1d. at
796 (Bl ack, J., dissenting). And, as discussed above, that reading

of Eisentrager is confirmed by this Court’s subsequent precedents.

See, e.q., Denore, 123 S. . at 1730; Zadvydas, 533 U. S. at 693;

Ver dugo- Ur qui dez, 494 U.S. at 269; Part |.B, supra.

2. In any event, the Guantanano detai nees qualify as “eneny”

aliens for purposes of Eisentrager because they were seized in the

course of active and ongoing hostilities against United States and
coalition forces, and determned by the US. mlitary to be eneny

conbatants. Cf. United States v. Terry, 36 CVWR 756, 761 (A.B.R

1965) (“The term ‘eneny’ applies to any forces engaged in conbat
against our own forces.”), aff'd, 36 CVMR 348 (C.MA 1966).

Not hi ng i n Ei sentrager suggests that an “eneny” alienislimtedto

a national of a country that has fornmally declared war on the

United States. Although Ei sentrager noted that under international

law all nationals of a belligerent nation beconme “enenies” of the
ot her upon a declaration of war, see 339 U.S. at 769-773 & n. 2, the
Court stressed that it did not need to rely on that “fiction”

because t he detai nees were “actual enem es, active in the hostile
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service of an eneny power.” |d. at 778. The sane is true here.'
The “enemny” status of aliens captured and detai ned duri ng war
I's a quintessential political question on which the courts respect

the actions of the political branches. See, e.q., The Three

Friends, 166 U. S. 1, 63 (1897); Prize Cases, 67 U.S. (2 Black) 635,

670 (1862). The U.S. mlitary has determ ned that the Guantanano
det ai nees are eneny conbatants. The President, in his capacity as
Commander in Chief, has concl usively determ ned that the Guant anano
detainees -- both al Qaeda and Taliban -- are not entitled to
prisoner-of-war status under the CGeneva Conventions. See Wite

House Press Secretary, Fact Sheet, Status of Detainees at

Guant anano, supra.'® Any effort to |ook beyond such executive

determ nati ons concerning aliens held abroad would conflict with

' Any suggestion that Eisentrager applies only to the
forces of a nation in a declared war with the United States is
erroneous and woul d have irrational consequences. Those involved
in the attack on Pearl Harbor woul d have been eligible for nore
favorabl e treatnent than Japanese sol diers captured after
Congress had formally declared war. Simlarly, although |aw ul
conbatants of a nation that had declared war could seek no
recourse in our courts, the courts would sonmehow be nore
accessible to rogue forces or nenbers of an international
terrorist network that does not follow the | aws or custons of
war. Nothing in Eisentrager requires that bizarre result.

' The Geneva Convention reflects criteria that an
organi zati on nust neet under the |laws and custons of war for its
menbers to qualify as |awful conbatants eligible for prisoner-of-
war status, including that the organization’s nenbers nust act in
accordance with the aws and custons of war. See GPW art.
4(A)(2). Neither al Qaeda nor the Taliban neet those criteria.
See Guantananp Det ai nees, supra. |n any event, under the |aws
and custons of war, captured conbatants nay be detained for the
course of the hostilities regardl ess of whether they are | awful
conbat ants or unlawful conbatants. See Quirin, 317 U S. at 30-
31.
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the rationale of Eisentrager. See Pet. App. 13a.

D. Eisentrager Did Not Bar Jurisdiction Only To Aliens Who
Had Been Convicted Of War Crimes

Petitioners attenpt to distinguish Ei sentrager on the ground

that the detainees in that case had been convicted by a mlitary
comm ssion. See AOBr. 27; R Br. 32-40. As the district court

observed, “[while it is true that the petitioners in Eisentrager

had already been convicted by a mlitary conmssion, the

Ei sentrager Court did not base its decision on that distinction.

Rat her, Eisentrager broadly applies to prevent aliens detained

out si de the sovereignterritory of the United States fromi nvoki ng
a petition for a wit of habeas corpus.” Pet. App. 54a (citation
omtted).

Mor eover, petitioners cannot nmake a virtue of the relative

prematurity of their clains. Under petitioners’ reading of

Ei sentrager, aliens captured and hel d abroad woul d have access to
U S. courts in the earliest stages of their detention, but not
after hostilities had ended and t he det ai nees had been convi ct ed of

mlitary charges years later. Nothing in Eisentrager supports,

much | ess conpel s, that counterintuitive result. To the contrary,

even the dissenters in Eisentrager recognized the profound
separation of powers difficulties occasioned by an exercise of
judicial jurisdiction “while hostilities are in progress.” 339
US at 796 (Black, J. dissenting). Thus, far from curing the

jurisdictional defect that this Court recognized in Eisentrager,

the fact that petitioners in this case are being held while active



47
fighting is still ongoing in Afghani stan and el sewhere and before
t hey have been tried or convicted by a mlitary conm ssion, only
denonstrates that this litigation inplicates political questions
that the Constitution leaves to the President as Commander in
Chief . "

Petitioners’ argunent al so creates a practical anomaly. The
vast mapjority of aliens who are captured overseas by the mlitary
inconnectionw th an armed conflict are detai ned during the course
of hostilities wi thout being charged with any war cri me and wi t hout
being tried or punished by a mlitary comm ssion. Such
preventative detention is by definition not penal. See Wnthrop,
supra, at 788 (“Captivity is neither a punishnent nor an act of
vengeance,” but rather “a sinple war neasure.”). The relatively
smal | percentage of aliens who are actually tried and convi cted for
war crinmes often recei ve severe puni shnents, including death. Yet,

under petitioners’ construction of Ei sentrager, habeas jurisdiction

' Petitioners ask the courts to opine on the legality of
the President’s ongoing mlitary operations and to rel ease
i ndi vi dual s who were captured during hostilities and who the
mlitary has determ ned should be detained. Particularly where
hostilities remain ongoing, the courts have no jurisdiction, and
no judici al |l y-manageabl e standards, to eval uate or second-guess
t he conduct of the President and the mlitary. These questions
are constitutionally conmtted to the Executive Branch. That is
particularly true where, as here, the President is acting with
the full backing of Congress. See Authorization for Use of
Mlitary Force, Pub. L. No. 107-40, 8§ 2, 115 Stat. 224;
Youngst own Sheet & Tube Co., 343 U. S. at 635-638 (Jackson, J.,
concurring); see also American Ins. Ass'n v. Granendi, 123 S.
Ct. 2374, 2386-2387 (2003); Danes & Moore v. Regan, 453 U.S. 654,
668- 669 (1981). Accordingly, although the courts bel ow did not
need to reach the issue, the political question doctrine provides
an additional ground for affirm ng the judgnent bel ow
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woul d not be avail able for those aliens who face the npst drastic
puni shnments -- including death -- as aresult of their capture, and
such jurisdiction would be avail abl e for the vastly greater nunber
of aliens who are sinply detained during the conflict wthout
charge in order to prevent themfromreturning to the battlefield
to aid the eneny.

E. The Jurisdiction Of U.S. Courts Does Not Turn On A

Threshold Determination As To Whether An Alleged
Executive Action Would Violate International Law

Petitioners argue (R Br. 23-29, AO Br. 38-41) that
jurisdiction nust be avail abl e because the Guantananp detentions
allegedly violate the United States’ international obligations.
That is incorrect. The Guantanano detentions are fully consi stent
with applicable principles of international |aw But nore
i nportant for present purposes, the availability of habeas
jurisdiction does not turn on a threshold inquiry into the nerits
of a detainee’s clains under international or domestic |aw

The federal habeas statute has allowed treaty-based
I nternational |awclains since at | east 1867, and the prisoners in

Ei sentrager thensel ves rai sed cl ai n8 under the Geneva Conventi on.

J. A 136. Nonet hel ess, Ei sentrager held that the U.S. courts

| acked jurisdiction over such clains and further enphasized that
the Geneva Convention did not create any privately enforceable
rights. 339 U S. at 789 n.14; see Part 1V, infra. Indeed, it

woul d have made littl e sense for the Ei sentrager Court to concl ude

that the same courts that are closed to constitutional clains

nonet hel ess remai n open to clains based on international |aw.
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Petitioners’ reliance (AO Br. 38-39; R Br. 24-25) on the
I nternational Covenant on Civil and Political Rights (ICCPR) is
particularly m spl aced. The ICCPR -- a nultilateral agreenent
addressing basic civil and political rights -- could not possibly

be read to override Eisentrager. As Judge Randol ph explained in

his concurring opinion below, the ICCPR is a non-self-executing
treaty that does not create any privately enforceable rights at

all. Pet. App. 22a; Sosa v. Alvarez-Mchain, No. 03-339, U S. Br.

at 27 n.8 (03-339 U.S. Br.). Furthernore, by its ternms, the | CCPR
is inapplicable to conduct by the United States outside its
sovereign territory. Article 2, paragraph 1 of the | CCPR provides
that “[e]lach State Party to the present Covenant undertakes to
respect and to ensure to all individuals withinits territory and
subject to its jurisdiction the rights recognized in the present
Covenant” (enphasis added). That territorial |imtation is
reinforced by the rule that “a treaty cannot i npose uncont enpl at ed
extraterritorial obligations on those who ratify it.” Sale, 509
U S at 183; see id. at 188.

The sanme anal ysis applies with respect to the other sources of
international lawrelied upon by petitioners, includingthe Geneva
Convention itself. See R Br. 24-25; 03-339 U.S. Br. at 24-31
The Geneva Conventi on does not create privately enforceable rights,
and Congress has never sought to create such rights through
i npl enenting |egqgislation. Rat her, as this Court recognized in

Ei sentrager with respect to the 1929 Geneva Convention, the

“obvi ous schene” of the Geneva Convention is that t he
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“responsibility for observance and enforcenent” of its provisions
is “upon political and mlitary authorities.” 339 U.S. at 789
n.14; see Pet. App. 22a (explaining that Geneva Convention “is not
sel f-executing”) (citing Handi, 316 F.3d at 468-469; Tel-Oren v.
Li byan Arab Republic, 726 F.2d 774, 808-809 (D.C. Cir. 1984) (Bork,

J., concurring), cert. denied, 470 U.S. 1003 (1985)); Huynh Thi Anh

v. Levi, 586 F.2d 625, 629 (6th Cr. 1978); see also Argentine
Republic v. Anerada Hess Shipping Corp., 488 U. S. 428, 442 (1989);

Federal Trade Commin v. A.P. W Paper Co., 328 U.S. 193, 203 (1946).

Petitioners’ reliance on Murray v. Schooner Charning Betsy, 6

US. (2 Cranch) 64 (1804), is simlarly msplaced. 1In that case,
the Court observed “that an act of Congress ought never to be
construed to violate the law of nations if any other possible
construction remains.” Id. at 118. The 200-year-old Charm ng
Bet sy canon, however, does not provide any basis for overturning

Ei sentrager’s constructi on of the habeas st at utes. Mor eover, it

woul d turn the Charning Betsy canon on its head to use it to expand

the jurisdiction of the U S. courts over the objections of the
Executive and despite Congress’s decision not to anend the habeas

statutes in the wake of Eisentrager. The Charm ng Betsy canon is

designed to ensure that federal courts avoid interfering in
foreign-affairs matters assigned to the political branches. See

McCull och v. Sociedad Nacional, 372 U S. 10, 21-22 (1963). As

explained in Part 11l below, holding that U S. courts have
jurisdictiontoentertainclains filed on behalf of aliens detained

at Guant anano woul d pl ace the federal courts into an unprecedented
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position of reviewwng mlitary and foreign affairs decisions that
are reserved by the Constitution to the political branches.

F. The APA Does Not Confer Jurisdiction Over Petitioners’
Claims

The Al _(dah petitioners suggest that jurisdictionis avail able
under the Admi nistrative Procedure Act (APA). See AO Br. 21-23.
The court of appeals correctly rejected that argunent. See Pet.

App. 17a-18a. In Eisentrager, the Court held that aliens held

outside the sovereign territory of the United States |lack the
“privilege of litigation” in our courts. 339 U S at 777. It is

true that the clains asserted by the prisoners in Eisentrager were

made in the context of a petition for habeas corpus, but as
petitioners thensel ves enphasi ze, habeas -- not the APA -- is the
customary vehicle for challenging an executive detention. R Br.

13. There is no reason to conclude that the Ei sentrager Court

precluded aliens held abroad from enploying the Geat Wit to
chall enge their detention, only to allow them to chall enge that
detention through the APA. | n other words, petitioners’ non-habeas

clains, a fortiori, are precluded by Ei sentrager.

In any event, there are additional obstacles to petitioners’
APA cl ai m First, it is well-settled that “[c]hallenges to the
validity of any confinenent or to particulars affecting its

duration are the province of habeas corpus.” Mihammad v. J ose,

No. 02-9065, 2004 W 344163, *1 (U.S. Feb. 25, 2004) (per curiam;
see Preiser v. Rodriguez, 411 U. S. 475, 489-490 (1973). Although

the A Odah petitioners have argued that they are nerely

challenging the conditions of the detainees’ confinenent at
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GQuantanano and not the confinenent itself, the district court
correctly rejected that contention and revi ewed the conplaint in A
Qdah “as if it were styled as a petition for wit of habeas
corpus,” Pet. App. 47a; see Gov't C. A Br. 44-50. I n any event,
the question presented by this Court in this case is explicitly
addressed to challenges to the “legality of the detention” of
aliens at Guantanano. 124 S. C. 534. Furt hernore, because
petitioners challenge the conduct of ongoing mlitary operations
overseas, their clains are expressly precluded by the APA See
Pet. App. 27a-29a, 47a n.11; Gov’'t C. A Br. 51-55.7°

III. DEPARTING FROM EISENTRAGER WOULD RAISE GRAVE SEPARATION-OF-
POWERS CONCERNS

Deviating fromthe principles recognized in Ei sentrager would

rai se grave separation-of -powers concerns with respect both to the
mlitary’ s conduct of an ongoing arned conflict overseas and to
Congress’s responsibility to delineate the subject-matter
jurisdiction of the federal courts.

1. a. “The conduct of the foreign relations of our Gover nnent
is commtted by the Constitution to the Executive and Legi sl ative

-- ‘the political’ — Departments.” QOetjenv. Central Leather Co.,

246 U. S. 297, 302 (1918); see Curtiss-Wight, 299 U. S. at 319, 320;

Fong Yue Ting v. United States, 149 U. S. 698, 705 (1893). That

% The Al_Qdah petitioners also asserted jurisdiction under
28 U.S.C. 1350. As Judge Randol ph explained in his opinion for
the Court (Pet. App. 17a-18a) as well as in his concurring
opinion (id. at 19a-29a), Section 1350 does not supply any
jurisdiction (or any cause of action) with respect to
petitioners’ clains that does not otherwi se exist in |light of the
principles discussed above. See also 03-339 U. S. Br. 46-49.
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constitutional commtnent is at its height when it cones to the
Executive’s conduct of mlitary operations abroad. See Art. I1l, 8

2, C. 1. As this Court observed in Eisentrager, 339 U S. at 788

(citation omtted): “The first of the enunerated powers of the
President is that he shall be Commander-in-Chief of the Arny and
Navy of the United States. And, of course, grant of war power
i ncludes all that is necessary and proper for carrying these powers
into execution.” See also Quirin, 317 U.S. at 28 (“An inportant
i ncident to the conduct of war is the adoption of neasures by the
mlitary command * * * to repel and defeat the eneny.”); Flen ng,

50 U S. (9 How.) at 615 (President has authority, inter alia, to

“enploy [the U S. armed forces] in the nmanner he nmay deem nost
ef fectual to harass and conquer and subdue the eneny.”); Stewart v.
Kahn, 78 U.S. (11 wvall.) 493, 506 (1870).

b. Exercising jurisdiction over habeas actions filed on
behal f of the Guantanano detainees would directly interfere with
t he Executive s conduct of the mlitary canpai gn agai nst al Qaeda
and its supporters. The detention of captured conbatants in order
to prevent them fromrejoining the eneny during hostilities is a
classic and tine-honored mlitary practice, and one that falls
squarely within the President’s authority as Conmander in Chief.

See Quirin, 317 U.S. at 30-31; p. __, supra.’* Mreover, collecting

ZInvirtually every armed conflict in this country’s
history, mlitary forces have detai ned eneny conbatants during
the course of hostilities and in their imediate aftermath. In
the Revolutionary War, U S. forces detained thousands of British
and CGerman citizens as prisoners of war, holding sone for years
until (or even after) the declaration of peace. See George Lew s
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and evaluating intelligence from captured conbatants about the
eneny or its plans of attack is a cormon sense and critical el enent
of virtually any successful mlitary canpaign.

The intelligence-gathering operations at Guantananp are an
I ntegral conponent of the mlitary' s efforts to “repel and defeat
the eneny” (Quirin, 317 US. at 28) in the ongoing mlitary
canpai gn bei ng waged not only in Afghani stan but around the gl obe.
Any judicial review of the mlitary’'s operations at GGuantanano
woul d directly intrude on those inportant intelligence-gathering
oper ati ons. Moreover, any judicial demand that the Guantanano
det ai nees be granted access to counsel to maintain a habeas action
would in all Iikelihood put an end to those operations -- a result
that not only would be very damaging to the mlitary’s ability to
win the war, but no doubt be “highly conforting to enem es of the

United States.” Eisentrager, 339 U S. at 779.

c. More generally, exercising jurisdiction over actions filed
on behalf of the Guantananp detainees would thrust the federa

courts into the extraordinary role of reviewwng the mlitary’s

and John Mewha, History of Prisoner of War Utilization by the
United States Arny 1776-1945, Dep’t of the Arny Panphl et No. 20-
213, at 3, 7, 9, 12, 19-20 (1955). During the Cvil War,

approxi mately 96,000 prisoners of war were captured and det ai ned
by the Union Army; over 50,000 renained in custody at the tine of
t he Confederate surrender. See id. at 41. In Wrld War |,
American forces had custody of approximately 48, 000 prisoners of
war in France between the 1918 arm stice and the treaty of peace
in 1920. See id. at 63. By the end of Wrld War II, U S. forces
had custody of approximately 2 mllion eneny conbatants. See id.
at 244. Many of the detainees were not repatriated for several
years after the conclusion of hostilities. See id. at 243-245.
During each of these conflicts, only a small fraction of the
det ai nees was prosecuted and puni shed for war crinmes. The vast
majority were sinply detained during the conflict.
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conduct of hostilities overseas, second-guessing the mlitary’'s
determ nation as to which captured aliens pose a threat to the
United States or have strategic intelligence value, and, in
practical effect, superintending the Executive s conduct of an
armed conflict -- even while American troops are on the ground in
Af ghani st an and engaged i n daily conbat operations. That role goes

beyond even what the dissenters in Eisentrager were willing to

reserve for the courts. See Eisentrager, 339 U S. at 796 (Bl ack,

J. dissenting) (“Active fighting forces nust be free to fight while

hostilities are in progress.”) (enphasis added).

As this Court explained in Eisentrager, litigation of habeas
clainms filed on behalf of aliens held abroad -- which inevitably
woul d entail individualized challenges to the circunstances of an
alien's capture and his affiliation wwth the eneny -- also would

“hanper the war effort and bring aid and confort to the eneny.”
339 U.S. at 779. As the Court explained, “[i]t would be difficult
to devise nore effective fettering of a field commander than to
allow the very enemes he is ordered to reduce to subm ssion to
call himto account in his owm civil courts and divert his efforts
and attention from the mlitary offensive abroad to the |egal

defensive at hone.” | bid. Ei sentrager avoids these grave

constitutional problens.

d. The breadth of petitioners’ argunents would extend the
jurisdiction of U S. courts to habeas petitions filed on behal f of
al i ens captured and detained on the battlefield in Afghanistan, or

anywhere else in the world. Even petitioners, however, are not
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willing to accept the | ogical conclusions of their own clains. See
Pet. 22 n.14 (“[NJothing in the present litigation inplies habeas
jurisdiction over Bagram Air Force Base in Afghani stan or other
bases in the theater of mlitary operations.”). Petitioners seem
to recognize that aruling that the Constitution “follows the fl ag”
for all aliens abroad would inperm ssibly hanper the Executive's
conduct of foreign affairs. But there is no nanageable and

defensi bl e basis, other than sovereignty (i.e., the line drawn by

this Court in Eisentrager and subsequent cases), for limting the

reach of the argunents that petitioners advance. Certainly, a “de
facto control and jurisdiction” test would serve no limting
function at all, because the U S. mlitary exercises control over
the detainees at Bagram Air Force Base as well -- and would not
detain prisoners in a facility that it did not control

Moreover, drawing an arbitrary legal distinction between
aliens held at a facility, such as the Bagram Air Force Base in
Af ghani stan, which is controlled by the U S. mlitary and | ocated
outside the sovereign territory of the United States, and aliens
held at a facility, such as the Guantanano Naval Base in Cuba
which is controlled by the U S mlitary and | ocated outside the
sovereign territory of the United States, would create a perverse
incentive to detain | arge nunbers of captured conbatants in close
proximty to the hostilities where both American soldiers and the
det ai nees thensel ves are nore likely to be in harnis way. |ndeed,
t he Geneva Convention (art. 19, 75 UNT.S. 972) itself calls for

t he novenent of prisoners of war “as soon as possible after their
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capture, to canps situated in an area far enough from the conbat
n 22

zone for themto be out of danger.

2. Departing from Eisentrager and holding that U S. courts

have jurisdiction over clainms filed on behalf of the Guantanano
det ai nees al so would intrude on Congress’s authority to delineate
the subject-matter jurisdiction of the federal courts, subject to
constitutional constraints. See U.S. Const. Art. Il1l, 8 1; see

al so Snyder v. Harris, 394 U S. 332, 341-342 (1969) (“If there is

a present need to expand the jurisdiction of those courts we cannot
overl ook the fact that the Constitution specifically vests that

power in the Congress, not in the courts.”); Fair Assessnment in

Real Estate Ass’'n v. McNary, 454 U. S. 100, 117 (1981) (Brennan, J.,

joined by Marshall, Stevens, and O Connor, JJ., concurring in the
judgnent) (“Subject only to constitutional constraints, it is
excl usively Congress’ responsibility to determ ne the jurisdiction
of the federal courts.”).

To be sure, the Constitution would limt the ability of
Congress to extend federal court jurisdiction into areas that
interfered with the <core executive responsibilities. But
especially when Congress itself has not attenpted to confer such
jurisdiction, eveninresponsetothis Court’s clear recognition of

the limts of the habeas statute in Ei sentrager, the courts are not

* The inportance of detaining captured conbatants at a
secure facility | ocated outside an active conbatant zone is
underscored by the prison uprising that occurred in Novenber 2001
at Mazar-e-Shariff, Afghanistan, which resulted in the deaths of
scores of captured conbatants as well as one U S. intelligence
of ficer and nenbers of the Northern Alliance.
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free to extend their statutory jurisdiction of their own accord in
t he absence of congressional action. Congress, noreover, is far
better situated than the courts to weigh the significant foreign
policy and mlitary ramfications of extending federal jurisdiction
over the clainms of aliens held abroad and to address the nyriad
factors that might enter the equation.?

Furt hernore, exercising jurisdiction over the actions filed on
behal f of the Guantanano detainees in this case alnost certainly
would lead to the filing of scores if not hundreds of follow on
actions by the relatives of other aliens held at Guantanano, as
well as, in all Iikelihood, actions filed on behalf of aliens held
by the U S. mlitary abroad at ot her American-controlled facilities

overseas. See Eisentrager, 339 U S at 768 n.1 (noting that the

2 As the governnment explained to this Court in the brief
that it filed in Eisentrager:

Whet her, and on what conditions, Congress should extend the
same rights to alien enem es outside our territory as are
avail able to those within may depend upon such factors as
the distance fromthis country of the foreign places of
confinement, the availability of wtnesses and their
anmenability to the processes of our courts, the expenses of
transportation, the nunber of potential applicants for the
wit, the classes of detained eneny aliens, and the extent
of judicial review avail abl e abroad, as well as upon our
agreenents with other powers, the need for expedition and
finality in the execution of our international undertakings
in punishing war crimnals, and the policy demands of the
occupation of eneny areas. QOher factors to be weighed are
whet her the renmedy shall be available at all tinmes, even
during the height of hostilities on foreign soil; the stage
at which relief should be allowed, e.qg., before or after
trial; whether special tinme and procedural provisions are
appropriate; and the scope of review to be afforded in our
domestic courts.

49-306 U.S. Br. at 70-71 (citation omtted).
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court had received habeas petitions filed by “over 200 Ger man eneny
aliens confined by Arerican mlitary authorities abroad”). There
is noindication that Congress, whichis traditionally sensitiveto
the workload of the federal courts, intended to open the federal
courts to the inevitable influx of such clains. I ndeed, as
di scussed above, Congress did not enact the anmendnent proposed in
1951 that woul d have created such jurisdiction.

IV. THE GUANTANAMO DETENTIONS ARE SUBJECT TO DIPLOMATIC AND
POLITICAL SCRUTINY

1. In Eisentrager, the Court stressed that it was “not

hol ding that these prisoners have no right which the mlitary
authorities are bound to respect.” 339 U S at 789 n.14. The
Court recognized that the detainees asserted violations of the
Geneva Convention of 1929 concerning “the treatnment to be accorded
captives.” 1lbid. However, the Court concluded that the “obvious
scheme” of the Geneva Convention is “that responsibility for
observance and enforcenent of these rights is upon political and
mlitary authorities.” |bid. As the Court continued, “[r]ights of
alien enemes are vindicated under [the Geneva Convention] only
through protests and intervention of protecting powers as the
rights of our citizens against foreign governnents are vindicated
only by Presidential intervention.” |[bid.

Such a dynami c not only is available, but is actively engaged
wi th respect to t he Guant anano det ai nees. The Guant ananp det ai nees

have been the subject of international attention and diplomatic
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di scussions, including at the highest level of state.®  For
exanple, US. officials have nmet wth Australian officials
concerning petitioners Hi cks and Habib. See Australian M nister

for Foreign Affairs and Attorney General, Delegation Concludes

Successft ul Tal ks O Davi d Hi cks (July 24, 2003)

(www. nati onal security.gov.au/ag). Simlar discussions have taken
pl ace between U.S. officials and British officials and, as
di scussed above, the mlitary has recently announced that it is
preparing to transfer the British detainees at issue in this case
(Rasul and Iqgbal) to the custody of the British governnent.

At the sane tine, the Departnent of Defense has announced
that, as a general policy, it does not wish to detain individuals
once it has determned both that they no |onger have potentia
intelligence value and that their rel ease woul d not pose a threat
to the United States or its allies. To date, nore than 90 aliens
have been rel eased from Guant anano. Ei ghty-eight individuals have

been rel eased w t hout further custody, and 12 have been transferred

** See, e.qg., Ofice of the Wiite House Press Secretary,
President Bush Arrives In England for Three Day State Visit (Nov.
18, 2003) (noting discussions with the British and with ot her
countries on the treatnment of Guantananp det ai nees)

( <wwww. whi t ehouse. gov/ news/ r el eases/ 2003/ 11/ 20031118-3. htm .);
Ofice of the Wiite House Press Secretary, Remarks by President
Bush and Prine Mnister Howard of Australia (Cct. 22, 2003)
(noting discussions between the President and the Prine M nister
of Australia on Guantanano detai nees of Australian nationality)

( <www. whi t ehouse. gov/ news/ r el eases/ 2003/ 10/ 20031022-11. htm ) ;
Ofice of the Wiite House Press Secretary, Statenment on British
Det ai nees (July 18, 2003) (discussing neeting between the
President and Prime Mnister Blair on “the issue of U K
national s detai ned at Guantanano Bay”) (<www. whitehouse. gov/ news/
rel eases/ 2003/ 07>); see al so President Bush, Prinme M nister Sabah
of Kuwait Discuss Mddle East (Sept. 10, 2003) (www. whitehouse.
gov/ news/ rel eases/ 2003/ 09/ 20030910-4. htm .)
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to the custody of their own governnments (Saudi Arabia, Spain, and
Russia) for further detention or prosecution.® In addition, six
det ai nees have been desi ghat ed pursuant to the President’s mlitary
order of Novenber 13, 2001 and several, including petitioner Hicks,
have been assigned nmilitary attorneys. As discussed above, two
Guant anano det ai nees have been charged with conspiracy to commt
viol ations of the |laws of war.

2. The mlitary’'s detention of captured conbatants at

Guant anano, just |ike the ongoing operations in Afghanistan and

* See, e.d., News Release, Dep’t of Defense, Transfer of
Det ai nees Conplete (Mar. 1, 2004) (seven Russi an detai nees
transferred to Russian governnent for continued detention)

(<www. dod. m | / rel eases/ 2004/ nr 20040301- 0389. ht m >); News Rel ease,
Dep’t of Defense, Transfer of Detainee Conpleted (Feb. 25, 2004)
(Dani sh national released) (<wwww. ww. defenselink.ml/rel eases/
2004/ nr20040225- 0365. ht M >); News Rel ease, Dep’'t of Defense,
Transfer of Detainee Conplete (Feb. 13, 2004) (one Spani sh-

nati onal detainee transferred for continued detention by Spanish
Governnent) (<www. def enselink. m|/rel eases/ 2004/ nr 20040213- 0981
.htm >); News Rel ease, Dep’t of Defense, Transfer of Juvenile
Det ai nees Conplete (Jan. 29, 2004) (three juveniles under the age
of 16 released to their honme country) (<www. defense

link.ml/rel eases/ 2004/ nr20040129-0934. htm >); News Rel ease,
Dep’t of Defense, Transfer of Detainees Conpleted (Nov. 24, 2003)
(20 detainees transferred to their countries of origin)
(<www. def ensel ink. m |/ rel eases/ 2003/ nr20031124-0685. ht m >); News
Rel ease, Dep’'t of Defense, Transfer of Detainees Conpleted (July
18, 2003) (27 detainees released to countries of origin)

(<www. defensel ink. m |/ rel eases/ 2003/ nr20030718-0207. ht ml >); News
Rel ease, Dep’'t of Defense, Rel ease/Transfer of Detainees

Conpl eted (May 16, 2003) (one detainee rel eased, four Saudi
det ai nees transferred to Saudi Governnent for continued
detention) (<ww. defenselink.ml/

rel eases/ 2003/ b05162003_bt 338-03 . htm >); News Rel ease, Dep’'t of
Def ense, Transfer of Detainees Conpleted (May 9, 2003) (13
det ai nees transferred for rel ease)

(<www. def enselink. m |/ rel eases/ 2003/ b05092003 bt 311-03 . htnl >);
News Rel ease, Dep’t of Defense, Transfer of Detainees Conpleted
(Cct. 28, 2002) (four detainees rel eased)

(<www. def ensel ink. m | /rel eases/ 2002/ b10282002_bt 550- 02. ht i . >) .
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el sewhere around the globe, is subject to congressional inquiry.
The President has reported to Congress on the ongoing mlitary
operations in Afghanistan, including the Guantanano detentions

See, e.0., Letter fromthe President to the Speaker of the House of

Representati ves and the President Pro Tenpore of the Senate, supra.

Nuner ous congressi onal del egations have visited Guantanano. And
menbers of Congress have questioned executive officials during
congressional hearings and in witten questions about the
mlitary s operations at Guantanano.

3. The Executive’'s mlitary operations at Guantanano and,
nore generally, its efforts to eradicate the al Qaeda terrorist
networ k and prevent additional terrorist attacks are the subject of
intense public scrutiny as well. By constitutional design, the
political branches are directly accountable to the people for

foreign policy decisions made on their watch. See Chicago & So.

Air Lines, Inc. v. Waterman S. S Corp., 333 U S. 103, 111 (1948).

In that regard, the political branches occupy an entirely different
position in our constitutional system than this Court. As the
nunber of amcus briefs filed in this case underscore, the
Guant ananp detentions are subject of intense public interest in
this country and, indeed, the international conmunity. The
political branches ultimately are accountable for the conduct of
the ongoing mlitary canpai gn against al Qaeda and protecting the
Nation from additional attacks. The mlitary operations at
Guantanano are a critical conponent of the Executive s efforts to

acconpl i sh those objecti ves.
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CONCLUSION

The judgnent of the court of appeals should be affirned.

Respectful ly submtted.
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