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At the outset, the government notes that Petitioner’s petition and motion are
grounded on a false factual premise. Contrary to his contention, since 2008 the
government has pursued sustained and substantial efforts to transfer Petitioner, first to his
native Tajikistan and
I o other countries. The government’s efforts to transfer him

have been hampered, initially by a preliminary injunction that Petitioner himself sought
to bar his repatriation, which remained in force until December 2010; then by
congressional restrictions on detainee transfers; and currently by the revelation in late

2013 that Petitioner had been concealing his identity, a fact that has affected the two-year

More fundamentally, Petitioner is not entitled to habeas relief because he remains
lawfully detained. In relevant part, the Autherization for Use of Military Force (AUMF)
authorized the President to use “all necessary and appropriate force™ against those
nations, organizations, or individuals who planned, authorized, committed, or aided the
terrorist attacks of September 11, 2001. See Pub. L. No. 107-40, § 2(a), 115 Stat. 224
(2008). Pursuant to that authority, the Executive has captured and detained individuals
who were part of or substantially supported al Qaeda, Taliban, and their associated
forces. And the Supreme Court has determined that such individuals may remain

detained for the duration of the conflict with those organizations. See Hamdi v.

habeas cases. See In re Guantanamo Bav Detainee Litigation, 577 F. Supp. 2d 143 (D.D.C. 2008)
(“Protective Order and Procedures For Counsel Access To Detainees At The United States Naval Base In
Guantanamo Bay, Cuba™). Simultancously with this [iling, Respondents have [iled an unopposed motion
for entry of that protective order in this case. See Resps.” Unopposed Mot. for Entry of the Protective
Order Goveming Guantanamo Bay Habeas Litig. (Dec. 23, 2015).
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the battlefield, nor indefinite as it 1s bounded by the eventual cessation of active
hostilities. And finally, because Petitioner retains the right to challenge the merits of the
govermnment’s reasons for detaining him, namely that he was part of al Qaeda, Taliban or
associated forces, there 18 no legal basis for Petitioner’s argument that the Courl should
exercise its equitable habeas powers to correct what he describes as a miscarriage of
justice.

But even more practically, there is simply no need for the Court to exercise any
power and grant an order of release. Petitioner’s fundamental mistake is to ignore the
sustained and substantial efforts that the government has undertaken to transfer him.
From 2008 through January 2014, those efforts focused on repatriating Petitioner to his

native Tajikistan. In the intervening two vears _

_the government has discussed potentially resettling Petitioner with at least

five countrics [

_bul that fact provides no reason for this Court to grant an

order of release.

For these reasons and those stated herein, the Court should deny Petitioner’s
Motion for Judgment and Order Granting Writ of Habeas Corpus and should dismiss the
Petition.

BACKGROUND

Petitioner 1s lawfully detained under the AUMF, as informed by the laws of war,
hecause he was part of or substantially supporting al Qaeda, Taliban, or associated forces.
Se¢e Factual Retum (Now. 25, 2008) (ECF No. 716). Am. Factual Return (Dec. 22, 2010)
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the appointment of Special Envoys at the State Department and the Defense Department
to coordinate those efforts. Id. The transtfer of the first two detainees from Guantanamo
Bay under the Congressional certification requirements occurred in August 2013, and

nine more detainee transfers followed that yvear. Id.

With respect to Petitioner, the government ||| GG
I ' O

2013, the Department of Justice informed Petitioner’s counsel that ||| || GG

The next month, November 2013, however, the United States was informed by the

Government of Tajikistan that it could not venfy Petitioner—who still falsely 1dentified

himself as either Abdulayev or Yoyej—was a citizen of Tajikistan. Mot. at 12. -
.
|
I (- Department of State shifted its focus and has
since undertaken sustained efforts to locate a third-country for Petitioner’s potential
resettlement. Wolosky Decl. § 10. Although the government has had success resettling
80 Guantanamo detaineés in third countries since 2009, id. 19, such transfers are more
challenging than repatriations because of, among other things, a detainee’s typical lack of

legal ties or other connections to a resettlement country, id. Beginning in January 2014,

the government undertook sustained diplomatic outreach to third countrieS|N
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Y < king to reseftle Petitioner.

Wolosky Decl. §10. As a result of such outreach, United States officials travelled to
several of these countries to engage in high-level discussions with foreign officials about

the possibility of their govemments accepting Petitioner for resetllement. Id. -

_ Unfortunately, for various reasons, each of these

countries ultimately declined to accept Mr. Davliatov for resettlement. Id.

Resetilement efforts have been complicated by Petitioner’s prior concealment of
his true identity. In late 2013, the government leamed that Petitioner, previously known
to the government as Umar Hamzayevich Abdulayev or Abdullah Bo Omer Hamza

Yoyej, had been providing a false identity from the time of his capture in 2001 and that

his real name was Muhammadi Davliatov. Wolosky Decl. at § 11. Petitioner confirmed

that Davliatov was his true name in March 2014, Id. _

In summary, the govermment focused on repatriating Petitioner to Tajikistan—

consistent with his transfer designation by the Guantanamo Task Force-

L)
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the intervening two years, the State Department has reached out to at least five countries

seeking to resettle Petitioner.

Degspite the lack of success to date, the
government’s sustained effort to resettle Petitioner continues. Wolosky Decl. 9 10.
I1. The Government’s Motions to Stay Petitioner’s First Petition

Petitioner’s Motion correctly notes that the government twice sought to stay the
proceedings on his first habeas petition, first in a motion denied by Judge Hogan, see
Order (Oct. 20, 2008) (ECF No. 657) (filed under seal), and second in a motion
subsequently granted by Judge Walton, see Order (June 12, 2009) (ECF No. 1292). Both
motions corresponded directly to the two decisions that Petitioner was eligible for
transfer, the first by the Department of Defense in 2008, and the second—designating
him for potential transfer to Tajikistan—by the GTMO Task Force in June 2009.

But Petitioner neglects to inform the Court why the government stated that it
sought those stays. In light of the Supreme Court’s decision in June 2008 in Boumediene
v. Bush, 553 U.8. 723 (2008), granting the detainees at Guantanamo Bay the privilege of
seeking a writ of habeas corpus, the government and this Court were suddenly faced with
litigating the merits of approximately 200 petitions. By these motions to stay, the
government merely sought to prioritize the handling of the petitions brought by those

detainees who were not designated as eligible for transfer over those who were:

® Petitioner alleges that the govemment refused a request by the Government of Spain to interview him for
resettlernent m 2010. Mot. at 13. Even if true, which the government does not concede, any refusal was
justified by the GTMC Task Force's explicit designation of him for transfer to Tajikistan and the then
ongomg elforts to pursue such a transfer.
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government has held high-level discussions with five countries regarding accepting

petiione: [

B [ 7 10. Given this high level of attention and effort, that Petitioner has not

vet been accepted for resettlement, though unfortunate, cannot support any exercise of

equitable power by this Court.

CONCLUSION

For the reasons stated above, Respondents respectfully request that the Court deny

Petitioner’s Motion for Judgment and Order Granting Writ of Habeas Corpus and that the

Court dismiss his second petition.

23 December 2015

Respectfully submitted,

BENJAMIN C. MIZER
Principal Deputy Assistant Attorney General
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