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case.... The purchased-coal clause does
not impose restraints in the secondary
market beyond those reasonably neces-
sary to further the defendants’ stated
objective of work preservation.

Mem.Op. at 7-8. Thus, the third prong of
Conex envisions that the challenged clause
will have some secondary effects and does
not require that those effects be eliminated
in order for the nonstatutory exemption to
apply.

UMWA argues quite persuasively that
judicial and NLRB precedent establish that
the purchase-of-coal clause is not invalid
based upon its illegal secondary effects.
Certainly the predecessors of the clause
had no secondary effects prohibited by
§ 8(e). See W.A. Boyle, 179 NLRB 479
(1969) (protective wage clause does not vio-
late § 8(e)); Dixie Mining, 188 NLRB 753
(1971) (80—cent clause does not violate
§ 8(e)). The Third Circuit has held that the
purchase-of-coal clause does not, on its
face, reveal prohibited secondary objec-
tives. Bituminous Coal, 756 F.2d at 291.
These decisions all make clear that the
purchase-of-coal clause and its predeces-
sors are reasonably tailored to preserving
union employment, and, although they may
have secondary effects, those effects do
not undermine the reasonableness of the
work preservation clauses.

AECI argues in opposition that UMWA
“chose to ignore well-recognized work pres-
ervation provisions limited to protecting
UMWA work opportunities from the threat
of substandard competition.” AECI Oppo-
sition at 19. AECI fails to specify what
those other ‘“well-recognized” provisions
might be. Further, AECI fails to rebut
UMWA'’s evidence that the purchase-of-coal
clause is a reasonable restraint designed to
further legitimate union objectives. AECI
argues that the clause restrains all non-un-
ion competition, even if lower prices are
based upon greater economic efficiencies in
production and not upon non-union working
conditions. The Court fails to see, and
AECI fails to specify, how the clause could
have been amended to factor in such dis-
tinctions and to only restrain competition
based on sub-union working conditions.
Such a provision likely would prove impos-

sible to implement, forcing the parties to
the NBCWA to, as in this case, employ
some reasonable compromise provision
even if, in some situations, that provision
serves to restrain competition based upon
factors other than sub-union labor condi-
tions. Conex requires only that the steps
taken to implement the union objective be
reasonable, not that they be the least re-
strictive means to achieve union goals.
The Court concludes that UMWA has
shown that the purchase-of-coal clause is
reasonably necessary to its goal of work
preservation and that this showing satisfies
the third prong of the Conex test.

In conclusion, the Court finds that the
UMWA has satisfied its burden of proving
the elements of the Conex nonstatutory
exemption to the antitrust laws. The
Court thus holds that UMWA motion for
partial summary judgment will be granted
and that UMWA will be exempted from
damages liability under the federal anti-
trust laws.

IV. Conclusion

For the foregoing reasons, the Court
finds that UMWA is entitled to the nonstat-
utory exemption to antitrust damages lia-
bility provided in Conexr and will grant
UMWA'’s motion for summary judgment on
count II of AECI’s complaint.
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dent to prevent him from going to war
against Iraq without first securing a decla-
ration of war or other explicit congression-
al authorization for such action. On plain-
tiffs’ motion for preliminary injunction, the
District Court, Harold H. Greene, J., held
that: (1) plaintiffs had standing to bring
suit; (2) dismissal of suit was not warrant-
ed under doctrine of “remedial” discretion;
and (3) controversy was not ripe for adjudi-
cation.

Motion denied.

1. Constitutional Law ¢=67

Courts do not lack the power and abili-
ty to make factual and legal determination
of whether military actions constitute
“war” for purposes of the constitutional
war clause. U.S.C.A. Const. Art. 1, § 8, cl.
11.

2. Constitutional Law ¢=68(1)

Although the Constitution grants the
political branches, and in particular to the
executive, responsibility for conducting the
nation’s foreign affairs, it does not follow
that the judicial power is excluded for reso-
lution of cases merely because they may
touch upon such affairs; court must in-
stead look at particular question posed in
the case. '

3. Federal Civil Procedure ¢=103.2, 103.3
To have standing under Article III of
the Constitution, plaintiff must allege: that
he personally suffered actual or threatened
injury; and that the injury fairly can be
traced to the challenged action and is likely
to be redressed by a favorable decision.
U.S.C.A. Const. Art. 3, § 1 et seq.

4. Federal Civil Procedure ¢=103.2
When future harm is alleged to satisfy
injury-in-fact requirement for standing,
plaintiff must be able to allege harm that is
both real and immediate, not conjectural or
hypothetical, however, plaintiff does not
have to wait for the threatened harm to
occur before obtaining standing under Arti-
cle III. U.S.C.A. Const. Art. 3, § 1 et seq.

5. Injunction €¢=118(2)
Members of Congress adequately al-
leged threat of injury-in-fact necessary to
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support standing to bring action seeking to
prevent the President from initiating a war
against Iraq without first securing declara-
tion of war or other explicit congressional
authorization; allegation that right of
members of Congress to vote for or
against a declaration of war was in immedi-
ate danger of being harmed by military
actions the President might take against
Iraq stated a legally cognizable injury.
U.S.C.A. Const. Art. 1, § 8, cl. 11; Art. 3,
§ 1 et seq.

6. Federal Courts 47

Under “doctrine of remedial discre-
tion” developed by the Court of Appeals
for the District of Columbia Circuit, court
should exercise its equitable discretion to
dismiss action brought by a congressional
plaintiff, where plaintiff could obtain sub-
stantial relief from his fellow legislators
through the enactment, repeal, or amend-
ment of a statute.

See publication Words and Phrases
for other judicial constructions and
definitions.

7. Federal Courts &47

Doctrine of “remedial discretion” did
not require dismissal of suit by members of
Congress seeking to prevent the President
from initiating war against Iraq without
first securing declaration of war or other
congressional authorization, considering
that plaintiffs did not have a remedy avail-
able from their fellow legislators, and could
not gain “substantial relief” by persuasion
of their colleagues alone.

8. Injunction &75
United States ¢=12

An injunction may issue at request of
members of Congress to prevent conduct
of war which is about to be carried out
without congressional authorization. U.S.
C.A. Const. Art. 1, § 8, cl. 11.

9. Federal Courts &=47

As a matter of deference that is due to
other branches of government, judiciary
will undertake to render decisions that
compel action by the President or the Con-
gress only if the dispute before the court is
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truly ripe, in that all factors necessary for
decision are present then and there.

10. Federal Courts ¢=13

A dispute between Congress and the
President is not ready for judicial review
unless and until each branch has taken
action asserting its constitutional authority.

11. Federal Courts 13

Injunction €=138.45

Members of Congress were not enti-
tled to preliminary injunction directed to
the President to prevent him from initiat-
ing war against Iraq without first securing
a declaration of war or other explicit con-
gressional authorization, as controversy
was not ripe for judicial decision; contro-
versy would not be ripe until majority of
Congress sought relief from infringement
on constitutional war-declaration power,
and the Executive Branch had shown a
commitment to a definitive course of ac-
tion. U.S.C.A. Const. Art. 1, § 8, cl. 11.
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OPINION

HAROLD H. GREENE, District Judge.

This is a lawsuit by a number of mem-
bers of Congress! who request an injunc-
tion directed to the President of the United
States to prevent him from initiating an
offensive attack against Iraq without first
securing a declaration of war or other ex-
plicit congressional authorization for such
action.

I

The factual background is, briefly, as
follows. On August 2, 1990, Iraq invaded
the neighboring country of Kuwait. Presi-
dent George Bush almost immediately sent
United States military forces to the Persian
Gulf area to deter Iraqi aggression and to
preserve the integrity of Saudi Arabia.
The United States, generally by presi-
dential order and at times with congres-
sional concurrence, also took other steps,
including a blockade of Iraq, which were
approved by the United Nations Security
Council, and participated in by a great
many other nations.

On November 8, 1990, President Bush
announced a substantial increase in the
Persian Gulf military deployment, raising
the troop level significantly above the 230,
000 then present in the area. At the same
time, the President stated that the objec-
tive was to provide “an adequate offensive
military option” should that be necessary
to achieve such goals as the withdrawal of
Iraqi forces from Kuwait. Secretary of
Defense Richard Cheney likewise referred
to the ability of the additional military
forces ‘“‘to conduct offensive military opera-
tions.”

The House of Representatives and the
Senate have in various ways expressed
their support for the President’s past and
present actions in the Persian Gulf. How-
ever, the Congress was not asked for, and

Senator.
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it did not take, action pursuant to Article I,
Section 8, Clause 11 of the Constitution “to
declare war” on Irag. On November 19,
1990, the congressional plaintiffs brought
this action, which proceeds on the premise
that the initiation of offensive United
States military action is imminent, that
such action would be unlawful in the ab-
sence of a declaration of war by the Con-
gress, and that a war without concurrence
by the Congress would deprive the con-
gressional plaintiffs of the voice to which
they are entitled under the Constitution.
The Department of Justice, acting on be-
half of the President, is opposing the mo-
tion for preliminary injunction, and it has
also moved to dismiss.?2 Plaintiffs there-
after moved for summary judgment.?

The Department raises a number of de-
fenses to the lawsuit—most particularly
that the complaint presents a non-justicia-
ble political question, that plaintiffs lack
standing to maintain the action, that their
claim violates established canons of equity
jurisprudence, and that the issue of the
proper allocation of the war making powers
between the branches is not ripe for deci-
sion. These will now be considered seri-
atim.

II Political Question

It is appropriate first to sketch out brief-
ly the constitutional and legal framework
in which the current controversy arises.
Article I, Section 8, Clause 11 of the Consti-

2. A number of prominent law professors filed a
memorandum as amticus curiae in support of
plaintiffs’ position, as did also the American
Civil Liberties Union.

3. The summary judgment motion is not yet ripe.

4. Under Article I, Section 8, Congress also has
the power to “raise and support armies,” “pro-
vide and maintain a navy,” and “make rules of
the government and regulation of the land and
naval forces.” The Congress also has the power
to make “all laws which shall be necessary and
proper for carrying into execution” its enumer-
ated powers.

5. While the Constitution itself speaks only of the
congressional power to declare war, it is silent
on the issue of the effect of a congressional vote
that war not be initiated. However, if the War
Clause is to have its normal meaning, it ex-
cludes from the power to declare war all
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tution grants to the Congress the power
“To declare War.” ¢ To the extent that this
unambiguous direction requires construc-
tion or explanation,’ it is provided by the
framers’ comments that they felt it to be
unwise to entrust the momentous power to
involve the nation in a war to the President
alone; ¢ Jefferson explained that he desired
“an effectual check to the Dog of war”;?
James Wilson similarly expressed the ex-
pectation that this system would guard
against hostilities being initiated by a sin-
gle man® Even Abraham Lincoln, while a
Congressman, said more than half a centu-
ry later that “no one man should hold the
power of bringing” war upon us.?

The congressional power to declare war
does not stand alone, however, but it is
accompanied by powers granted to the
President. Article II, Section 1, Clause 1
and Section 2 provide that “[t]he executive
powers shall be vested in a President of the
United States of America,” and that “[t]he
President shall be Commander in Chief of
the Army and Navy....”

It is the position of the Department of
Justice on behalf of the President that the
simultaneous existence of all these provi-
sions renders it impossible to isolate the
war-declaring power. The Department fur-
ther argues that the design of the Constitu-
tion is to have the various war- and mili-
tary-related provisions construed and act-
ing together, and that their harmonization

branches other than the Congress. It also fol-
lows that if the Congress decides that United
States forces should not be employed in foreign
hostilities, and if the Executive does not of its
own volition abandon participation in such hos-
tilities, action by the courts would appear to be
the only available means to break the deadlock
in favor of the constitutional provision.

6. See The Federalist No. 75 at 506 (A. Hamilton)
(J. Cooke ed. 1961).

7. The Papers of Thomas Jefferson 397 (J. Boyd,
ed. 1951).

8. 2 The Debates in the Several State Conventions
on the Adoption of the Federal Constitution in
1787 528 (J. Elliott, 2d ed. 1836).

9. 1 The Collected Works of Abraham Lincoln 452
(R. Basler, ed. 1953) (letter to William H. Hern-
don) (emphasis in original).
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is a political rather than a legal question.
In short, the Department relies on the polit-
ical question doctrine.

That doctrine is premised both upon the
separation of powers and the inherent lim-
its of judicial abilities. See generally, Bak-
er v. Carr, 369 U.S. 186, 82 S.Ct. 691, 7
L.Ed.2d 663 (1962); Chicago & Southern
Air Lines, Inc. v. Waterman Steamship
Corp., 333 U.S. 103, 68 S.Ct. 431, 92 L.Ed.
568 (1948). In relation to the issues in-
volved in this case, the Department of Jus-
tice expands on its basic theme, contending
that by their very nature the determination
whether certain types of military actions
require a declaration of war is not justicia-
ble, but depends instead upon delicate judg-
ments by the political branches. On that
view, the question whether an offensive
action taken by American armed forces
constitutes an act of war (to be initiated by
a declaration of war) or an “offensive mili-
tary attack” (presumably undertaken by
the President in his capacity as command-
er-in-chief) is not one of objective fact but
involves an exercise of judgment based
upon all the vagaries of foreign affairs and
national security. Motion to Dismiss at
1150. Indeed, the Department contends
that there are no judicially discoverable and
manageable standards to apply, claiming
that only the political branches are able to
determine whether or not this country is at
war. Such a determination, it is said, is
based upon “a political judgment” about
the significance of those facts. Under that
rationale, a court cannot make an indepen-
dent determination on this issue because it
cannot take adequate account of these po-
litical considerations.

This claim on behalf of the Executive !
is far too sweeping to be accepted by the
courts.!! If the Executive had the sole
power to determine that any particular of-
fensive military operation, no matter how
vast, does not constitute war-making but

10. While the Department refers to the “political
branches” in the plural, it is apparent from the
context that the claim is that the Executive is
deemed to be the branch which will make the
decision.

only an offensive military attack, the con-
gressional power to declare war will be at
the mercy of a semantic decision by the
Executive. Such an “interpretation” would
evade the plain language of the Constitu-
tion, and it cannot stand.

That is not to say that, assuming that the
issue is factually close or ambiguous or
fraught with intricate technical military
and diplomatic baggage, the courts would
not defer to the political branches to deter-
mine whether or not particular hostilities
might qualify as a “war.” However, here
the forces involved are of such magnitude
and significance as to present no serious
claim that a war would not ensue if they
became engaged in combat, and it is there-
fore clear that congressional approval is
required if Congress desires to become in-
volved.

[1]1 Mitchell v. Laird, 488 F.2d 611, 614
(D.C.Cir.1973), is instructive in that regard.
In Mitchell, the Court of Appeals for this
Circuit ruled there is “no insuperable diffi-
culty in a court determining” the truth of
the factual allegations in the complaint:
that many Americans had been killed and
large amounts of money had been spent in
military activity in Indo-China. In the
view of the appellate court, by looking at
those facts a court could determine
“whether the hostilities in Indo-China con-
stitute[d] ... a ‘war,” ... within ... the
meaning of that term in Article I, Section 8,
Clause 11.” 488 F.2d at 614. Said the
Court:

Here the critical question to be initially

decided is whether the hostilities in Indo—

China constitute in the Constitutional

sense a “war” ... [If the plaintiffs’ alle-

gations are true,] then in our opinion, as
apparently in the opinion of President

Nixon, ... there has been a war in Indo-

China. Nor do we see any difficulty in a

court facing up to the question as to

whether because of the war’s duration

11. The principal decision cited in support of the
Department's claim is Harisiades v. Shaughnes-
sy, 342 U.S. 580, 589, 72 S.Ct. 512, 519, 96 L.Ed.
586 (1952). But not only did that case involve a
resident alien (not a military issue) but the
President’s action in deporting resident aliens
was explicitly authorized by the Congress.
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and magnitude the President is or was
without power to continue the war with-
out Congressional approval.

488 F.2d at 614. In short, Mitchell stands
for the proposition that courts do not lack
the power and the ability to make the fac-
tual and legal determination of whether
this nation’s military actions constitute war
for purposes of the constitutional War
Clause.'? See also, Orlando v. Laird, 443
F.2d 1039 (2d Cir.1971); Berk v. Laird, 429
F.2d 302 (2d Cir.1970).

Notwithstanding these relatively
straightforward propositions, the Depart-
ment goes on to suggest that the issue in
this case is still political rather than legal,
because in order to resolve the dispute the
Court would have to inject itself into for-
eign affairs, a subject which the Constitu-
tion commits to the political branches.
That argument, too, must fail.

[2] While the Constitution grants to the
political branches, and in particular to the
Executive, responsibility for conducting the
nation’s foreign affairs, it does not follow
that the judicial power is excluded from the
resolution of cases merely because they
may touch upon such affairs. The court
must instead look at “the particular ques-
tion posed” in the case. Baker v. Carr,
369 U.S. at 211, 82 S.Ct. at 707. In fact,
courts are routinely deciding cases that
touch upon or even have a substantial im-
pact on foreign and defense policy. Japan
Whaling Assn. .v. American Cetacean
Soc., 478 U.S. 221, 106 S.Ct. 2860, 92
L.Ed.2d 166 (1986); Dames & Moore .
Regan, 453 U.S. 654, 101 S.Ct. 2972, 69
L.Ed.2d 918 (1981); Youngstown Sheet &

12. The Mitchell court found that the hostilities
in Vietnam constituted a war for purposes of
Article I, Section 8, Clause 11, and that Congress
had not authorized the President’s unilateral
conduct of that war. However, the court went
on to hold that under these circumstances the
President’s only duty was “to bring the war to
an end.” 488 F.2d at 616. The factual determi-
nation of whether at the particular time the
President was bringing the war to an end or
continuing it was held to be a political question
for which there were no judicially manageable
standards to apply.

13. See, e.g, New York Life Ins. Co. v. Bennion,
158 F.2d 260 (10th Cir.1946).
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Tube Co. v. Sawyer, 343 U.S. 579, 72 S.Ct.
863, 96 L.Ed. 1153 (1952); United States v.
Curtiss-Wright Export Corp., 299 U.S.
304, 57 S.Ct. 216, 81 L.Ed. 255 (1936).

The Department’s argument also ignores
the fact that courts have historically made
determinations about whether this country
was at war for many other purposes—the
construction of treaties, statutes, and even
insurance contracts.’® These judicial deter-
minations of a de facto state of war have
occurred even in the absence of a congres-
sional declaration.!t

Plaintiffs allege in their complaint that
230,000 American troops are currently de-
ployed in Saudi Arabia and the Persian
Gulf area, and that by the end of this
month the number of American troops in
the region will reach 380,000. They also
allege, in light of the President’s obtaining
the support of the United Nations Security
Council in a resolution allowing for the use
of force against Iraq, that he is planning
for an offensive military attack on Iraqi
forces.

Given these factual allegations and the
legal principles outlined above, the Court
has no hesitation in concluding that an
offensive entry into Iraq by several hun-
dred thousand United States servicemen
under the conditions described above could
be described as a “war” within the mean-
ing of Article I, Section 8, Clause 11, of the
Constitution. To put it another way: the
Court is not prepared to read out of the
Constitution the clause granting to the
Congress, and to it alone, the authority “to
declare war.”

14. In the Prize Cases, 67 U.S. 635, 17 L.Ed. 459
(1863), the Court was asked to determine wheth-
er the Civil War, which Congress had never
officially declared to be a war, constituted a war
for the purpose of determining whether the
right of prize existed. The owners of the cap-
tured ships claimed that the Civil War was not a
war because it had not been officially declared.
The Court responded that they “cannot ask a
court to affect a technical ignorance of the exist-
ence of a war, which all the world acknowl-
edges to be the greatest civil war known in the
history of the human race.” 67 U.S. at 669.
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III Standing

The Department of Justice argues next
that the plaintiffs lack “standing” to pur-
sue this action.

[3] The Supreme Court has established
a two-part test for determining standing
under Article III of the Constitution. The
plaintiff must allege: (1) that he personally
suffered actual or threatened injury, and
(2) that the “injury ‘fairly can be traced to
the challenged action’ and ‘is likely to be
redressed by a favorable decision.”” Val-
ley Forge Christian College v. Americans
United for Separation of Church and
State, Inc., 454 U.S. 464, 472, 102 S.Ct. 752,
758, 70 L.Ed.2d 700 (1982); Allen w.
Wright, 468 U.S. 7317, 751, 104 S.Ct. 3315,
3324, 82 L.Ed.2d 556 (1984). For the pur-
pose of determining standing on a motion
to dismiss, the Court must “accept as true
all material allegations of the complaint,
and must construe the complaint in favor
of the complaining party.” Warth v. Sel-
din, 422 U.S. 490, 501, 95 S.Ct. 2197, 2206,
45 L.Ed.2d 343 (1975). Accordingly, plain-
tiffs’ allegations of an imminent danger of
hostilities between the United States forces
and Iraq must be accepted as true for this
purpose.

Plaintiffs further claim that their inter-
est guaranteed by the War Clause of the
Constitution is in immediate danger of be-
ing harmed by military actions the Presi-
dent may take against Iraq. That claim
states a legally-cognizable injury, for as
the Court of Appeals for this Circuit stated
in a leading case, members of Congress
plainly have an interest in protecting their
right to vote on matters entrusted to their
respective chambers by the Constitution.
Moore v. United States House of Repre-
sentatives, 733 F.2d 946, 950 (D.C.Cir.
1984). Indeed, Moore pointed out even
more explicitly that where a congressional
plaintiff suffers “unconstitutional depriva-
tions of [his] constitutional duties or rights

. if the injuries are specific and discerni-

15. See, e.g., Barnes v. Kline, 759 F.2d 21 (D.C.
Cir.1984), vacated as moot sub nom., Burke v.
Barnes, 479 U.S. 361, 107 S.Ct. 734, 93 L.Ed.2d
732 (1987); Crockett v. Reagan, 720 F.2d 1355
(D.C.Cir.1983); Vander Jagt v. O'Neill, 699 F.2d

ble,” a finding of harm sufficient to sup-
port standing is justified. /d. at 952 (foot-
note omitted). See also, Humphrey v.
Baker, 848 F.2d 211 (D.C.Cir.1988); Melch-
er v. Federal Open Market Committee,
836 F.2d 561 (D.C.Cir.1987); Gregg v. Bar-
rett, 771 F.2d 539 (1985).

To be sure, Moore and other decisions
have found standing by members of Con-
gress to challenge the Executive for ac-
tions the latter had already taken,'® and the
Department of Justice argues that these
precedents do not apply where, as here, the
subject of the suit are Executive actions
that are only threatened. Especially in
view of the extraordinary fact situation
that is before the Court, that is a distine-
tion without a difference.

[4] When future harm is alleged as in-
jury-in-fact, the plaintiff must be able to
allege harm that is “both ‘real and immedi-
ate’ not ‘conjectural’ or ‘hypothetical.’”
O’Shea v. Littleton, 414 U.S. 488, 494, 94
S.Ct. 669, 675, 38 L.Ed.2d 674 (1974) (cita-
tion omitted). Yet that plaintiff does not
have to wait for the threatened harm to
occur before obtaining standing. Blum v.
Yaretsky, 457 U.S. 991, 1001-2, 102 S.Ct.
2777, 2784-85, 73 L.Ed.2d 534 (1982).

[5] The right asserted by the plaintiffs
in this case is the right to vote for or
against a declaration of war. In view of
that subject matter, the right must of ne-
cessity be asserted before the President
acts; once the President has acted, the
asserted right of the members of Con-
gress—to render war action by the Presi-
dent contingent upon a prior congressional
declaration of war—is of course lost.

The Department also argues that the
threat of injury in this case is not immedi-
ate because there is only a “possibility”
that the President will initiate war against
Iraq, and additionally, that there is no way
of knowing before the occurrence of such a
possibility whether he would seek a decla-
ration of war from Congress.

1166 (D.C.Cir.1983); Riegle v. Federal Open Mar-
ket Committee, 656 F.2d 873 (D.C.Cir.1981);
Kennedy v. Sampson, 511 F.2d 430 (D.C.Cir.
1974).
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That argument, too, must fail, for al-
though it is not entirely fixed what actions
the Executive will take towards Iraq and
what procedures he will follow with regard
to his consultations with Congress,!¢ it is
clearly more than “unadorned speculation,”
Pennell v. San Jose, 485 U.S. 1, 8, 108
S.Ct. 849, 855, 99 L.Ed.2d 1 (1988) (quoting
Simon v. FEastern Kentucky Welfare
Rights Org., 426 U.S. 26, 44, 96 S.Ct. 1917,
1927, 48 L.Ed.2d 450 (1976), that the Presi-
dent will go to war by initiating hostilities
against Iraq without first obtaining a dec-
laration of war from Congress.

With close to 400,000 United States
troops stationed in Saudi Arabia, with all
troop rotation and leave provisions sus-
pended, and with the President having act-
ed vigorously on his own as well as
through the Secretary of State to obtain
from the United Nations Security Council a
resolution authorizing the use of all avail-
able means to remove Iraqi forces from
Kuwait, including the use of force,!” it is
disingenuous for the Department to charac-
terize plaintiffs’ allegations as to the immi-
nence of the threat of offensive military
action for standing purposes as ‘remote
and conjectural,” Motion to Dismiss at 13,
for standing purposes. But see Part V-B,
infra. For these reasons, the Court con-
cludes that the plaintiffs have adequately
alleged a threat of injury in fact necessary
to support standing.

IV Remedial Discretion

[6] Another issue raised by the Depart-
ment which must be addressed briefly is
the application to this case of the doctrine
of “remedial” discretion !® developed by the
Court of Appeals for this Circuit.

16. These concerns touch also on the determina-
tion of ripeness addressed by the Court in Part
V, infra.

17. See Plaintiffs’ Memorandum in Support of
Preliminary Injunction at 7-8; Plaintiffs’ Exhib-
it 14 (President's News Conference on the Per-
sian Gulf Crisis, November 8, 1990); Plaintiffs’
Supplemental Exhibit 3 (United Nations Securi-
ty Council Resolution) at 678 (1990).

18. The doctrine was first defined as “equitable”
discretion, but in cases where plaintiffs seek

752 FEDERAL SUPPLEMENT

In Riegle v. Federal Open Market Com-
mittee, 656 F.2d 873, 881 (D.C.Cir.1981),
the court indicated that “where a congres-
sional plaintiff could obtain substantial re-
lief from his fellow legislators through the
enactment, repeal, or amendment of a stat-
ute, this court should exercise its equitable
discretion to dismiss the legislator’s ac-
tion.” See also, Melcher v. Federal Open
Market Committee, 836 F.2d 561, 563 (D.C.
Cir.1987). The doctrine is said to evidence
the “concern for the separation of powers”
raised when a member of Congress asks
the Court to rule on the constitutionality of
a statute merely because he failed to per-
suade a majority of his colleagues of the
wisdom of his views. Barnes v. Kline, 759
F.2d at 28 (D.C.Cir.1984), vacated as moot
sub nom., Burke v. Barnes, 479 U.S. 361,
107 S.Ct. 734, 93 L.Ed.2d 732 (1987).

An analysis of the decisions which have
dismissed actions on the basis of the reme-
dial discretion doctrine shows that, virtual-
ly invariably,'® the congressional plaintiffs
were involved in intra-congressional bat-
tles, see, e.g., Gregg v. Barrett, 771 F.2d
539 (D.C.Cir.1985) (plaintiffs sought to
challenge procedure by which the Congres-
sional Record was published); Moore .
United States House of Representatives,
supre (plaintiffs challenging the assign-
ment of committee positions), or were seek-
ing a ruling on the constitutionality of a
statute. See, eg., Dorman v United
States Secretary of Defense, 851 F.2d 450
(D.C.Cir.1988) (plaintiffs sought to chal-
lenge constitutionality of Boland Amend-
ment); Humphrey v. Baker, 848 F.2d 211
(D.C.Cir.1988) (plaintiffs sought to chal-
lenge constitutionality of the Federal Sala-
ry Act of 1967); Melcher, supra (plaintiffs
sought to challenge constitutionality of

both declaratory and injunctive relief, the doc-
trine is termed “remedial” discretion. See Van-
der Jagt v. O'Neill, 699 F.2d 1166, 1175 n. 25
(D.C.Cir.1983).

19. In Conyers v. Reagan, 578 F.Supp. 324 (D.D.
C.1984), dismissed as moot, 765 F.2d 1124 (D.C.
Cir.1985), the trial court invoked the doctrine of
remedial discretion to dismiss plaintiffs’ chal-
lenge to the President’s actions in the invasion
of Grenada, but the decision was subsequently
vacated as moot.
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statute specifying composition of the Fed-
eral Open Market Committee); Riegle, su-
pra (same). In the former situation, the
congressional plaintiff has available to him
the remedy of changing or enforcing inter-
nal rules of Congress, and in the latter,
that of repealing or amending the allegedly
unconstitutional statute.

[7] The plaintiffs in this case do not
have a remedy available from their fellow
legislators. While action remains open to
them which would make the issues involved
more concrete, and hence make the matter
ripe for review by the Court,?® these ac-
tions would not remedy the threatened
harm plaintiffs assert. A joint resolution
counselling the President to refrain from
attacking Iraq without a congressional dec-
laration of war would not be likely to stop
the President from initiating such military
action if he is persuaded that the Constitu-
tion affirmatively gives him the power to
act otherwise.

Plaintiffs in the instant case, therefore,
cannot gain “substantial relief” by persua-
sion of their colleagues alone. The “reme-
dies” of cutting off funding to the military
or impeaching the President are not avail-
able to these plaintiffs either politically or
practically. Additionally, these “remedies”
would not afford the relief sought by the
plaintiffs—which is the guarantee that
they will have the opportunity to debate
and vote on the wisdom of initiating a
military attack against Iraq before the
United States military becomes embroiled
in belligerency with that nation.

V Ripeness

[8] Although, as discussed above, the
Court rejects several of defendant’s objec-
tions to the maintenance of this lawsuit,
and concludes that, in principle, an injunc-
tion may issue at the request of Members
of Congress to prevent the conduct of a
war which is about to be carried on without
congressional authorization, it does not fol-
low that these plaintiffs are entitled to

20. See discussion of ripeness, infra, Part V.

21. The “peace” position might more accurately
be described as the view that the existing eco-
nomic embargo of Iraq should be given more

relief at this juncture. For the plaintiffs
are met with a significant obstacle to such
relief: the doctrine of ripeness.

[9] It has long been held that, as a
matter of the deference that is due to the
other branches of government, the Judi-
ciary will undertake to render decisions
that compel action by the President or the
Congress only if the dispute before the
Court is truly ripe, in that all the factors
necessary for a decision are present then
and there. The need for ripeness as a
prerequisite to judicial action has particular
weight in a case such as this. The princi-
ple that the courts shall be prudent in the
exercise of their authority is never more
compelling than when they are called upon
to adjudicate on such sensitive issues as
those trenching upon military and foreign
affairs. Judicial restraint must, of course,
be even further enhanced when the issue is
one—as here—on which the other two
branches may be deeply divided. Hence
the necessity for determining at the outset
whether the controversy is truly “ripe” for
decision or whether, on the other hand, the
Judiciary should abstain from rendering a
decision on ripeness grounds.

In the context of this case, there are two
aspects to ripeness, which the Court will
now explore.

A. Actions By the Congress

No one knows the position of the Legisla-
tive Branch on the issue of war or peace 2!
with Iraq; certainly no one, including this
Court, is able to ascertain the congression-
al position on that issue on the basis of this
lawsuit brought by fifty-three members of
the House of Representatives and one
member of the U.S. Senate. It would be
both premature and presumptuous for the
Court to render a decision on the issue of
whether a declaration of war is required at
this time or in the near future 22 when the
Congress itself has provided no indication
whether it deems such a declaration either

time to demonstrate its effectiveness or lack
thereof.

22. See Part B, infra.
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necessary, on the one hand, or imprudent,
on the other.

For these reasons, this Court has elected
to follow the course described by Justice
Powell in his concurrence in Goldwater v.
Carter, 444 U.S. 996, 100 S.Ct. 533, 62
L.Ed.2d 428 (1979). In that opinion, Justice
Powell provided a test for ripeness in cases
involving a confrontation between the leg-
islative and executive branches that is help-
ful here.® In Goldwater, President Carter
had informed Taiwan that the United
States would terminate the mutual defense
treaty between the two countries within
one year. The President made this an-
nouncement without the ratification of the
Congress, and members of Congress 2
brought suit claiming that, just as the Con-
stitution required the Senate’s ratification
of the President’s decision to enter into a
treaty, so too, congressional ratification
was necessary to terminate a treaty.

[10] Justice Powell proposed that “a
dispute between Congress and the Presi-
dent is not ready for judicial review unless
and until each branch has taken action as-
serting its constitutional authority.” Id. at
997, 100 S.Ct. at 534. He further explained
that in Goldwater there had been no such
confrontation because there had as yet
been no vote in the Senate as to what to do
in the face of the President’s action to
terminate the treaty with Taiwan, and he
went on to say that the

23. That is so even though Justice Powell spoke
only for himself. The Supreme Court, in a brief
order, remanded the Goldwater case to the low-
er court with instructions to dismiss. Four dif-
ferent views were expressed by the various jus-
tices. However, several other courts have
adopted Justice Powell's reasoning. See, e.g.,
Lowry v. Reagan, 676 F.Supp. 333, 339 (D.D.C.
1987), affd, No. 87-5426 (D.C.Cir. Oct. 17,
1988); Sanchez-Espinoza v. Reagan, 770 F.2d
202, 210 (D.C.Cir.1985) (J.R.B. Ginsburg, con-
curring statement); Crockett v. Reagan, 558
F.Supp. 893, 899 (D.D.C.1982), affd, 720 F.2d
1355 (D.C.Cir.1983) (per curiam).

24. Plaintiffs were eight Senators, sixteen mem-
bers of the House of Representatives, and one
former Senator. Goldwater v. Carter, 481
F.Supp. 949, 950 (D.D.C.1979).

25. Plaintiffs here, and the American Civil Liber-
ties Union filing as amicus, seek to distinguish
Goldwater on the basis that in that case the
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Judicial Branch should not decide issues
affecting the allocation of power be-
tween the President and Congress until
the political branches reach a constitu-
tional impasse. Otherwise we would en-
courage small groups or even individual
Members of Congress to seek judicial
resolution of issues before the normal
political process has the opportunity to
resolve the conflict ... It cannot be said
that either the Senate or the House has
rejected the President’s claim. If the
Congress chooses not to confront the
President, it is not our task to do so.

444 U.S. at 997-98, 100 S.Ct. at 533-34.%5

[11] Justice Powell’s reasoning com-
mends itself to this Court. The conse-
quences of judicial action in the instant
case with the facts in their present posture
may be drastic, but unnecessarily so.
What if the Court issued the injunction
requested by the plaintiffs, but it subse-
quently turned out that a majority of the
members of the Legislative Branch were of
the view (a) that the President is free as a
legal or constitutional matter to proceed
with his plans toward Iraq without a con-
gressional declaration of war,? or (b) more
broadly, that the majority of the members
of this Branch, for whatever reason, are
content to leave this diplomatically and po-
litically delicate decision to the President?

It would hardly do to have the Court, in

issue of Senate affirmation of treaty termi-
nations is not expressly addressed by the Consti-
tution, while in the instant case the power to
declare war is expressly reserved to Congress in
the Constitution. While this is an important
difference between the cases, it has no bearing
on the fact that before the Judiciary may review
any case, and especially a case between the
coordinate branches, there must be an actual
conflict between the parties.

26. It might be that these legislators are content
to follow some of the historical patterns, includ-
ing those involving the hostilities in Vietnam
and Korea where there was no declaration of
war, or that they deem the consultations had in
recent months and weeks between the Executive
and congressional leaders to constitute adequate
compliance with Article I, Section 8, Clause 11
of the Constitution.
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effect, force a choice upon the Congress 27
by a blunt injunctive decision, called for by
only about ten percent of its membership,
to the effect that, unless the rest of the
Congress votes in favor of a declaration of
war, the President, and the several hun-
dred thousand troops he has dispatched to
the Saudi Arabian desert, must be immobi-
lized. Similarly, the President is entitled to
be protected from an injunctive order re-
specting a declaration of war when there is
no evidence that this is what the Legisla-
tive Branch as such—as distinguished from
a fraction thereof—regards as a necessary
prerequisite to military moves in the Ara-
bian desert.?

All these difficulties are avoided by a
requirement that the plaintiffs in an action
of this kind be or represent a majority of
the Members of the Congress: the majority
of the body that under the Constitution is
the only one competent to declare war, and
therefore also the one with the ability to
seek an order from the courts to prevent
anyone else, i.e., the Executive, from in
effect declaring war. In short, unless the
Congress as a whole, or by a majority, is
heard from, the controversy here cannot be
deemed ripe; it is only if the majority of

27. The plaintiffs argue that “Congress cannot,
and should not, be able to read the War Powers
Clause out of the Constitution by failure to act.”
Plaintiffs’ Memorandum in Support of Prelimi-
nary Injunction at p. 34, n. 61. However, plain-
tiffs are not entitled to receive relief from action
or non-action of their colleagues in Congress
through a suit for an injunction against the
President.

28. To be sure, Senate Majority Leader George
Mitchell has been quoted as stating that “a
planned military offensive, which is, by defini-
tion, an act of war, must receive the prior au-
thorization of the Congress.” Plaintiffs’ State-
ment of Material Facts Not in Dispute at 3.
However, the statement of one Senator, even
one as distinguished as the Majority Leader, is
not constitutionally the equivalent of the views
of the Congress as an institution. Likewise, the
non-binding resolution approved by the House
Democratic Caucus stating that Congress give
“affirmative approval” before military action is
initiated against Iraq, see The Washington Post,
December 5, 1990, A32, col. 4, is not the state-
ment of Congress as a whole.

29. Of course, should Congress pass a resolution
authorizing the President’s proposed actions in
the Persian Gulf area, one byproduct would be
that the instant action would be mooted.

the Congress seeks relief from an infringe-
ment on its constitutional war-declaration
power that it may be entitled to receive it.?°

B. Actions Taken By the Executive

The second half of the ripeness issue
involves the question whether the Execu-
tive Branch of government is so clearly
committed to immediate military operations
that may be equated with a “war” within
the meaning of Article I, Section 8, Clause
11, of the Constitution that a judicial deci-
sion may properly be rendered regarding
the application of that constitutional provi-
sion to the current situation.?

Plaintiffs assert that the matter is cur-
rently ripe for judicial action because the
President himself has stated that the
present troop build-up is to provide an ade-
quate offensive military option in the area.
His successful effort to secure passage of
United Nations Resolution 678, which au-
thorizes the use of “all available means” to
oust Iraqi forces remaining in Kuwait after
January 15, 1991, is said to be an additional
fact pointing toward the Executive’s inten-
tion to initiate military hostilities against
Iraq in the near future.’!

30. The Court rejects defendant’s contention that
the issue can never be ripe until hostilities have
actually broken out. That argument would in-
sulate the President from even the grossest vio-
lations of the War Clause of the Constitution,
for a congressional vote after war has begun
would likely to be without practical effect (as
would also be the alternative suggestion that the
Congress could always cut off funds for our
fighting forces while they are engaged in mili-
tary operations).

31. On December 3, one day before the hearing
in the instant case, Secretary of Defense Dick
Cheney testified to the Senate Armed Services
Committee that “I do not believe the President
requires any additional authorization from the
Congress before committing U.S. forces to
achieve our objectives in the Gulf.” Plaintiffs’
Supplemental Exhibit 2 (“Excerpts of Secretary
of Defense Cheney’s Senate Testimony, Decem-
ber 3, 1990) at 2. Secretary of State James
Baker has asserted similar views on behalf of
the Executive: “we do have a constitutionally
different view ... on the constitutional question
of the authority to commit forces.” Plaintiffs’
Exhibit 25 (Transcript, Hearing on U.S. Policy
in the Persian Gulf, Senate Committee on For-
eign Relations, October 17, 1990) at 54.
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The Department of Justice, on the other
hand, points to statements of the President
that the troops already in Saudi Arabia are
a peacekeeping force to prove that the
President might not initiate more offensive
military actions.’? In addition, and more
realistically, it is possible that the meetings
set for later this month and next between
President Bush and the Foreign Minister of
Iraq, Tariq Aziz, in Washington, and Secre-
tary of State James Baker and Saddam
Hussein in Baghdad, may result in a dip-
lomatic solution to the present situation,?
and in any event under the U.N. Security
Council resolution there will not be resort
to force before January 15, 1991.

Given the facts currently available to this
Court, it would seem that as of now the
Executive Branch has not shown a commit-
ment to a definitive course of action suffi-
cient to support ripeness.3* In any event,
however, a final decision on that issue is
not necessary at this time.

Should the congressional ripeness issue
discussed in Part V-A above be resolved in
favor of a finding of ripeness as a conse-
quence of actions taken by the Congress as
a whole, there will still be time enough to
determine whether, in view of the condi-
tions as they are found to exist at that
time, the Executive is so clearly committed
to early military operations amounting to
“war” in the constitutional sense that the
Court would be justified in concluding that
the remainder of the test of ripeness has
been met. And of course an injunction will
be issued only if, on both of the aspects of
the doctrine discussed above, the Court
could find that the controversy is ripe for
judicial decision. That situation does not,
or at least not yet, prevail, and plaintiffs’
request for a preliminary injunction will
therefore not be granted.

For the reasons stated, it is this 13th day
of December, 1990

32. Defendant’s Exhibit 1 (Letter to the Speaker
of the House and the President Pro Tempore of
the Senate on the Deployment of United States
Armed Forces to Saudi Arabia and the Middle
East, August 9, 1990).

33. See Plaintiffs’ Supplemental Exhibit 1 (Press
Conference by the President, November 30,
1990) at 3.
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ORDERED that plaintiffs’ motion for
preliminary injunction be and it is hereby
denied.
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CASA MARIE, INC,, et al., Plaintiffs,
v.

SUPERIOR COURT OF PUERTO RICO
FOR the DISTRICT OF ARECIBO, the
Honorable Judge Angel Almodovar in
His Official Capacity, Maria Ramos,
Raymond Roldan, Carmen Roldan,
Myrna Agosto, Juan Valenzuela, Deme-
trio Rubio, Esther Rivera Santos, Ade-
laida Alcantara, Orlando Gutierrez,
Nilsa E. Rios, Angel Morales, Wadi
Blanco, Angeles-Almenas, Héctor Rod-
riguez, Aixa Ortiz, Modesto Rivera,
Carmen Montalvo, Candida Lopez,
Each in Their Individual Capacity and
as Representatives of the Conjugal
Partnerships They Have Constituted
With Their Respective Spouses, Defen-
dants,

Puerto Rico Legal Services,
Intervening Plaintiff.

Civ. No. 90-2435 (JAF).

United States District Court,
D. Puerto Rico.

Nov. 15, 1990.

Group of elderly handicapped residents
at live-in elder care facility joined facility
and its directors in civil rights suit against
neighbors, seeking to enjoin enforcement

34. Obviously, while plaintiffs cannot be expect-
ed to pinpoint precisely the time when the Exec-
utive will take action that is equivalent to war,
constitutional ripeness demands that their sub-
mission be more definite and more immediate
than it is now.



