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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

Pursuant to Civil Local Rules 7-3(d) and 7-11, Plaintiffs respectfully request leave to file a 

Sur-Reply to Defendants’ January 12, 2024 Reply in Support of their Motion to Dismiss, ECF No. 64. 

The Motion is scheduled for hearing on January 26, 2024 at 9:00 a.m. See ECF No. 36.  With 

Defendants’ consent, Plaintiffs seek leave to file the attached ten-page Sur-Reply to respond only to 

issues raised by Defendants for the first time in their Reply (Section II of their Reply). See, e.g., Finley 

v. Fax, 683 F. App’x 630, 631 (9th Cir. 2017) (denial of leave to file a sur-reply is not an abuse of 

discretion where defendants’ reply raised no new issues that necessitated further argument).  

For the first time on Reply, Defendants make two entirely new arguments that the Alien Tort 

Statute (“ATS”)—28 U.S.C. § 1350—is “unavailing” because relief is barred by the Federal Tort 

Claims Act, 28 U.S.C. § 1346(b)(1), and because the Court has no authority to recognize a private 

cause of action against Defendants under the ATS. Defs.’ Reply Br. 6-15. “It is well established in this 

circuit that ‘[t]he general rule is that appellants cannot raise a new issue for the first time in their reply 

briefs.’” Nw. Acceptance Corp. v. Lynnwood Equip., Inc., 841 F.2d 918, 924 (9th Cir. 1988) (internal 

quotations omitted). Defendants spend half of their 20-page Reply on these new ATS arguments. 

Although Defendants claim that Plaintiffs “assert for the first time in their opposition brief that they 

seek to rely on the Alien Tort Statute,” Defs.’ Reply Br. 6, Plaintiffs’ Complaint identified 28 U.S.C. 

§ 1350 as one of the jurisdictional bases to bring their claims arising under customary international 

law, which is part of federal common law. Compl. ¶ 33, ECF No. 1. Plaintiffs should not be penalized 

for Defendants’ oversight.  

Courts routinely grant sur-replies to address new arguments raised in a reply. See, e.g., Iglesia 

Cristiana Luz y Verdad v. Church Mut. Ins. Co., No. 15-CV-05621-RMW, 2016 WL 692839, at *2 

n.2 (N.D. Cal. Feb. 19, 2016) (granting a motion for leave to file a sur-reply when new arguments 

were raised in a reply); Gold v. Lumber Liquidators Inc., No. 14-CV-05373-TEH, 2017 WL 2688077, 

at *2 (N.D. Cal. June 22, 2017) (same).  Even when an argument was not raised for the first time in a 
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